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LIMITATIONS ON THE POWER OF CON- 
GRESS IN DEALING WITH ALIENS. 





While of late years congressional legis- 
lation has shown a marked tendency to 
overstep the limitations of the constitution, 
and while, in some cases, most often by a 
close division of its members, the supreme 
court of the United States has failed to 
correct this tendency, especially on ques- 
tions which to any extent had been thrown 
into politics, nevertheless, on most other 
issues, where Congress has attempted to ex- 
tend their jurisdiction further than the con- 
stitution warranted, this great tribunal has 
never hesitated. 


The most recent unsuccessful attempt of 
Congress to extend its power of legislative 
control at the expense of state autonomy, is 
in relation to its control over aliens under 
its sovereign power over aliens. Under this 
power, Congress passed a law making it a 
felony to keep, harbor, support, etc., an 
alien female for purposes of prostitution. 
Here is an insidious encroachment on the 
rights of the state which none but the most 
astute constitutionalist would quickly dis- 
cover. Under guise of affecting a most 
commendable purpose, this act opens the 
way into a field of legislative control that 
is almost illimitable and would ultimately 
place under the direct power of Congress 
the destiny and control of more than ten 
million people of this country now residents 
of the various states in all their relations 
with such states or their citizens. 


The decision of the supreme court, which 
checked this first incroachment upon state 
autonomy through this great implied power 
of Congress, was in the recent case of Kel- 
ler v. United States, 29 Sup. Ct. 470. In 
holding this act unconstitutional, the court, 
however, is particular to declare how far 





the congressional power over aliens ex- 
tends. Justice Brewer, who wrote the opin- 
ion, said: “Congress has the power to ex- 
clude aliens from the United States ; to pre- 
scribe the terms and conditions on which 
they may come in; to establish regulations 
for sending out of the country such aliens 
as have entered in violation of law, and to 
commit the enforcement of such conditions 
and regulations to executive officers.” 


The objects of the control over aliens 
by Congress by treaty provisions or under 
its internationally implied power as sov- 
ereign, is admittedly illimitable as, undoubt- 
edly Congress has the full plenary power 
in this respect, of any other soyereign gov- 
ernment. So also, over the alien himself 
before, at the time of and after he lands 
upon our shores, the power of Congress is 
still that of a sovereign. On the question 
of just how far Congress may legislate in 
reference to the individual conduct of such 
aliens, however, in their relation to the na- 
tional government, or to other aliens, we 
need express no opinion other than to say 
that we believe such power to be sufficient- 
ly extensive to assert the dignity and sov- 
ereignty of the federal government. But 
when Congress crosses this line and legis- 
lates concerning the conduct of the alien in 
relation to a citizen of a state or the con- 
duct of a citizen of a state, with an alien 
resident of such state, at least where such 
conduct in no manner affects the sovereign 
or treaty powers of the federal government, 
Congress by such legislation has exceeded 
its powers and incroached on the preroga- 
tive of the state governments. 


The closing argument of Justice Brewer 
in the Keller case is epochal in its signifi- 


_cance and worthy of a place among the 


most important utterances of the greatest 
judicial tribunal in the world. Justice 
Brewer says: “Can it be within the power 
of Congress to control all the dealings of 
our citizens with resident aliens? If that 
be possible, the door is open to the assump- 
tion by the national government. of an al- 
most unlimited body of legislation. By the 
census of 1900 the population of the United 
States between the oceans was, in round 
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numbers, 76,000,000. Of these, 10,000,000 


were of foreign birth, and 16,000,000 more 
were of foreign parentage. Doubtless some 
have become citizens by naturalization, but 
certainly scattered through the country 
there are millions of aliens. If the conten- 
tion of the government be sound, whatever 
may have been done in the past, however 
little this field of legislation may have been 
entered upon, the power of Congress is 
broad enough to take cognizance of all deal- 
ings of citizens with aliens. That there is 
a moral consideration in the special facts of 
this case, that the act charged is within the 
scope of the police power, is immaterial, 
for, as stated, there is in the Constitution 
no grant to Congress of the police power. 
And the legislation must stand or fall ac- 
cording to the determination of the ques- 
tion of the power of Congress to control 
generally dealings of citizens with aliens. 
In other words, an immense body of legis- 
lation, which heretofore has been recog- 
nized as peculiarly within the jurisdiction 
of the states, may be taken by Congress 
away from them. Although Congress has 
not largely entered into this field of legis- 
lation, it may do so, if it has the power. 
Then we should be brought face to face 
with such a change in the internal condi- 
tions of this country as was never dreamed 
of by the framers of the Constitution. 
While the acts of Congress are to be liber- 
ally construed in order to enable it to carry 
into effect the powers conferred, it is equal- 
ly true that prohibitions and limitations up- 
on those powers should also be fairly and 
reasonably enforced. Fairbank v. United 
States, 181 U. S. 283, 45 L. Ed. 862, 21 
Sup. Ct. 648. To the 
one direction and restrict in the other will 
tend to substitute one consolidated govern- 
ment for the present Federal system. We 
should never forget the declaration in Texas 
v. White, 7 Wall, 700, 725, 19 L. Ed. 227, 
237, that “the Constitution, in all its pro- 
visions, looks to an indestructible Union, 


exaggerate in 


composed of indestructible states.” 





NOTES OF IMPORTANT DECISIONS. 


DIVORCE—ABANDONMENT AS _ CONNI- 
VANCE AT ADULTERY.—A new step has 
been taken in respect to the law of connivance 
in divorce cases. In the recent case of Richard- 
son v. Richardson, 114 N. Y. Supp. 912, it ap- 
peared from the evidence that plaintiff had 
abandoned her husband solely because she 
had ceased to love him. Having lived apart 
for five years, she requested her counsel to 
procure for her a divorce on some statutory 
ground. Shortly thereafter her husband was 
found with another woman, under circum- 
stances strongly suggestive of adultery. The 
statute of New York, where divorce for adul- 
tery is sought, makes it obligatory upon the 
complaining party to prove that the adultery 
was without her consent, connivance, privity, 
or procurement. In the principal case, the 
New York Supreme Court adopted the referee’s 
report, which was of singular clarity. Its 
purport was that if the plaintiff knew, as she 
said she did, that, by her leaving her husband 
without cause, he would naturally seek the 
embraces of other women, she consented, con- 
nived at, procured. and was privy to the adul- 
terous act complained of. 


The language of the referee, adopted by the 
court, is very strong and deserves publication, 
He said: “It is true that adultery is a moral 
crime. It is also true that the law gives to 
the injured party the right to take advantage 
of the commission of the adultery as a reason 
for annulment of the marriage contract, be- 
cause it is a breach of the contract; and in 
such cases the plaintiff's prayer, correctly 
enough, is to be relieved from the contract, 
because of the breach of it-by the defendant. 
By every rule of construction it seems to me 
that the right to relief, in these cases, as in 
all cases of contract. must be predicated as 
well upon good faith of and honest perform- 
ance by the complaining party as upon bad 
faith and nonperformance on the part of the 
other party. I cannot subscribe to any such 
doctrine as that, in the marriage relation, one 
party may, without cause, desert the other and 
then trade on that other’s not maintaining 
continence. Plaintiff in the case at bar, does 
not ‘come into court with clean hands.’ She 
broke her contract when she abandoned her 
bushend. She also knew when she abandoned 
his bed and board (so far as being satisfied in 
her mind of what the outcome would be), that 
this action on her part would be productive of 
defendant’s establishing illicit relations Here 
is what she testified on the subject: ‘Natur- 
ally I had an idea that he was going with other 





eae aha 


i an. ne? oe oe. a: ae ee. ee ee. en, ae. oe ee 3 ee. ee. ee. ee ee eee ee ee ee eee eee ee a 


'" 4 8 SS oo 74 = O89 n— A — ©» wm @& = DD 


oOo fF © ee we ot lll ll lL OU 





baal 


a Ee a 


a | 


we = 


+r ww we oie 


em WB 6 


3a" - FtPeeenwm " Vv Beye OY Oo fe 





XUM 


Vol. 68 


CENTRAL LAW JOURNAL. 


383 








women’ (after she left him). ‘Naturally, be- 
cause I have been away for six years, I would 
suspect that he might be going with other 
women, the same as I would suspect any other 
man.’ Her conviction did not grow out of 
any previous conduct of defendant but from 
her application to the case of general princi- 
ples. ‘Naturally,’ ‘naturally,’ she says. It 
is not a newly formed conclusion of hers, but 
the present expression of her always judg- 
ment as to cause and effect. So, being sure 
of what would happen in case she abandoned 
her husband, the plaintiff practically, by her 
conduct, said to him: ‘Go your way; do as 
you please. I won’t remain with you to keep 
you in the straight path you have so far walk- 
ed with me. I am going home to mother,’ 
She left him, not he her, and that notwith- 
standing that, during the year and a half dur- 
ing which she lived with him, keeping her 
marital vows, he had never given her, by her 


‘own statement, cause of offense or reason for 


suspicion. When she left him, she said it 
was solely ‘because she did not love him and 
would not live with a man she did not love.’ 
She had lived peacefully with him for a year 
and a half—‘had no serious quarrel”—and 
she took all that time to find out that she did 
not love him. She ‘gave defendant no rea- 
son’ for leaving him, ‘simply that I was going 
home.’ Believing it to be ‘unnatural’ for 
defendant to remain continent, if she left him, 
she proceeded to deprive him of his ‘natural’ 
and rightful insurance against immorality by 
leaving him. By first breaking the contract 
of marriage, I think that plaintiff forfeited 
her right to demand relief from defendant’s 
subsequent breach of it.” 

Upon this same state of facts the referee 
argues, and to our mind conclusively, that the 
plaintiff by such course of action practically 
connived at defendant’s adultery if she did not 
at least indirectly “procure” it. Then the 
referee concludes his opinion with a little “‘or- 
atory” which is not lacking in some immoral 
crispness and is at least timely. He says: 
“It is, of course, unnecessary to argue about 


the sanctity and importance of the marriage } 


relation, and the, therefore, propriety and duty 
of sustaining it in all its dignity and purity. 
To state the proposition is to demonstrate it. 
The law recognizes it, and all good people 
know that marriage is the mother of purity 
and virtue and the guardian angel of the hu- 
man race; that the family is the home of our 
best affections, and the promoter of all our 
best achievements. For these reasons when, 
as now, the moral sense of a large part of the 
community seems to be dulled and deadened 
as to the importance and sacredness of the 





marriage tie; when honor and truth and 
plighted faith are so often and readily given 
to the winds; when trick and device, bribery 
and corruption, perjury and subornation of 
perjury, are rampant; when men and women 
circumvent the law by hurrying to states where 
divorces are made easy, swear to “permanent 
residence” with return tickets in their pockets, 
and are received back by their coteries with 
open arms, to presently contract other, if not 
always altogether untried alliances; when one 
state of the Union has besmirched its statute 
book by creating a new cause of divorce out 
of an act of God; when such things are openly 
and shamelessly done—it is time that all right- 
minded people, the servants of the law as well 
as its ministers, should put up the bars against 
all such abominable and increasing wicked- 
ness. The law requires real, vital obedience, 
in all honesty and good faith, and it is not sat- 
isfied with cloaks and labels. It follows that 
absolute divorce should not be granted unless 
entitlement is fully, fairly, and clearly made 
out,” 








THE INITIATIVE AND REFEREN- 
DUM. 





1. Some of the states and municipalities 
of this country have adopted in their char- 
ters and systems of laws the principle of 
the initiative and referendum as it obtains 
in, the federal governments of Switzerland 
and New Zealand. The constitutionality of 
legislation adopted in accordance with this 
principle has been in some form or other, 
brought into question before the courts of 
some of the states, as well as the courts of 
the United States. The principal question 
involved in the consideration of the consti- 
tutionality of such legislation has been 
whether it is opposed to a republivan form 
of government as provided for in section 
4 of article IV of the constitution of the 
United States. In considering this ques- 
tion, the courts have been brought to a 
consideration of the further question of 
what is meant by this guaranty of a repub- 
lican form of government. That the peo- 
ple of a state may reserve the supervisory 
control as to local and general state legisla- 
tion afforded by the initiative and referen- 
dum, without violating this ‘provision of 








384 


CENTRAL LAW JOURNAL 


No. 21 








the federal constitution, is the conclusion 
of the supreme courts of both California 
and Oregon in cases in which this question 
has been directly presented. Indirectly 
the question has been considered by both 
state and federal courts in a number of 
cases in which are to be found intima- 
tions of a similar doctrine. It is the pur- 
pose of this article to briefly review the 
principal cases which have touched upon 
this question. 


2. Initiative and Referendum Closely 
Related.—There is necessarily a difference 
in the proceedings for obtaining the ex- 
pression of the will of the electors when ex- 
ercising the privilege of initiating a meas- 
ure and that whereby a measure is referred 
to them from some official source. But 
the distinction between the principle of the 
initiative and referendum is in the nature 
of an artificial refinement, for in either 
case, it is the final vote of the people that 
gives the proposed legislation its validity. 
It can really make no difference so far as 
it concerns the power of the people to par- 
ticipate directly in the adoption of legisla- 
tion, whether the proposed measure is first 
suggested by a certain percentum of the 
electors, or is first suggested by the legis- 
lature and referred to the electors for their 
approval or disapproval. In either case the 
proposal is submitted “through a desig- 
nated origin * * * upon the initiative 
of one or more persons, * * * but so 
long as the ultimate decision is left to the 
will of the people at the ballot box, it is 
essentially republican.”? ° 

3. Republican Form of Government.— 
Section 4, of article IV, of the constitution 
of the United States provides that, ‘the 
United States shall guarantee to every state 
in this union a republican form of govern- 
ment, and shall protect each of them 
against invasion; and on application of the 
legislature, or of the executive, (when the 
legislature cannot be convened), against 
domestic violence.” 


In the first place, under this provision of 
the federal constitution, “it rests with con- 


(1) Hopkins v. City, 81 Minn. 189. 





gress to decide what government is the 
established one in a state. For as the 
United States guarantee to each state a 
republican government, congress must nec- 
essarily decide what government is estab- 
lished in the state before it can determine 
whether it is republican or not. * * * 
And its decision is binding upon every 
other department of the government, and 
could not be questioned in a judicial tri- 
bunal. It is true that the contest in this 
case did not last long enough to bring the 
matter to this issue; and * * * congress 
was not called upon to decide the contro- 
versy. Yet the right to decide is placed 
there, and not in the courts.’”* 

This guaranty of a republican form of 
government is “to every state,” and, it is 
believed, has nothing to do with purely 
local municipal governments.* A _republi- 
can form of government, as contemplated 
by this section of the constitution, relates 
to the form of government for the states at 
large,—a unit of the same general nature 
as the thirteen original states which united 
to form the federal union. “It may be 
true,” said the supreme court of the United 
States, “that the general rule is that the ° 
determination of the territorial boundaries 
of a municipal corporation is purely a leg- 
islative function, but there is nothing in the 
federal constitution to prevent the people 
of a state from giving, if they see fit, full 
jurisdiction over such matters to the courts 
and taking it entirely away from the legis- 
lature. The preservation of legislative con- 
trol in such matters is not one of the essen- 
tial elements of a republican form of gov- 
ernment which, under section 4 of article 
IV, of the constitution, the United States 
are bound to guarantee to every state in 
this union.’”* 

Under the federal constitution no par- 
ticular government is designated as repub- 
lican; nor is the exact form to be guaran- 
teed in any manner especially designated. 
“The guarantee,” it was said by the United 


(2) Luther v. Borden, 7 How. (U. S.) 1, 42; 
Texas v. White, 7 Wall. (U. S.) 700, 730; Taylor 
v. Beckham, 178 U. S. 548, 579. 

(3) In re Pfahler, 150 Cal. 71. 

(4) Forsyth v. Hammond, 166 U. S. 506, 519. 











XUM 


Vol. 68 


CENTRAL LAW JOURNAL. 385 








States Supreme Court, “necessarily implies 
the duty on the part of the states them- 
selves to supply such a government. All 
the states had governments when the con- 
stitution was adopted. * * * These gov- 
ernments the constitution did not change. 
They were accepted precisely as they were, 
and it is; therefore, to be presumed that 
they were such as it was the duty of the 
states to provide. Thus we have unmis- 
takable evidence of what was republican in 
form within the meaning of that term as 
employed in the constitution. * * * Wom- 
en were excluded from suffrage in nearly 
all of the states by express provision in 
their constitutional laws.”* 

The framers of the federal constitution 
probably had no notion that a republican 
form of government was menaced by the 
vigorous and flourishing local governments 
which universally pervaded at least four of 
the original thirteen states——the system 
known as the New Engand towns; a system 
which has been dispersed with various 
modifications in a number of the newer 
states of the Union. It might be of interest 
land town organization as it existed ‘prior 


to the formation of the federal constitu- - 


tion, left us in the writings of that able 
lawyer and statesman, John Adams, who 
probably knew the system as intimately as 
anybody could. possibly know it. “The 
towns in many parts of America,” wrote 
Mr. Adams, “are small districts of terri- 
tory, on an average perhaps six miles 
square. By the ancient laws of the country, 
which are still in force, any seven inhabi- 
tants of one of these towns, have a right to 
demand of the magistrates a public assem- 
bly of all. There are necessarily several 
of these town meetings a year, and general- 


ly a great number of them. In these as-" 


semblies every man high and low, every 
yeoman, tradesman, and every days laborer, 
as well as every gentleman and public mag- 
istrate, has a right to vote and to speak his 
sentiments upon public affairs, to propose 
measures, to instruct representatives in the 
legislature, etc. This right was constantly 


(5) Minor y. Happersett, 21 Wall. 162, 175, 
176. 





and frequently used under the former gov- 
ernment, and is now much more frequently 
used under the new.’”® 

Such a system as described by John 
Adams, prevalent throughout four states 
which united to form the constitution, was 
not considered to be inimical to a republi- 
can form of government; (Minor v. Hap- 
persett, 21 Wall. 176); on the contrary, 
it flourished in those states where the spirit 
of republicanism was the most uncompro- 
mising. As we have seen above, seven in- 
habitants of one of those towns could ‘in- 
itiate” an assemblage of the whole law- 
making body, and when it was convened, 
any one of them had a right to propose 
measures, and vote on the same. 

4. Various Instances of the Initiative 
and Referendum.—The referendum has 
been described as a condition precedent to 
the taking effect of a law. ‘The initiative 
is in its very nature a condition precedent 
to the referendum. 


The initiative and referendum in some. 


form or other have been introduced into the 
legislative systems of South Dakota, Ne- 
braska, California, Iowa and Oregon; but 
no part of the world, with the exception of 
Switzerland and New Zealand, has been in- 
vested with the democratic power conferred 
upon Oklahoma by her new constitution. 
The provisions of the Oklahoma constitution 
for the initiative and referendum are given 
in the note.’ 


(6) Works of John Adams, Vol. 7, pp. 182, 3, 
Boston, 1852. 


(7) “The legislative authority of the state 
shall be vested in a legislature, consisting of a 
senate and house of representatives; but the 
beople reserve to themselves the power to pro- 
pose laws and amendments to the constitution 
and to enact or reject the same at the polls in- 
dependent of the legislature, and also reserve 
power at their own option to oppose or reject 
at the polls any act of the legislature. The 
first power reserved by the people is the initia- 
tive, and eight per centum of the legal voters 
shall have the right to propose any legislative 
measure, and fifteen per centum of the legal 
voters shall have the right to propose amend- 
ments to the constitution by petition, and every 
such petition shall include the full text of the 
measure proposed. The second power is the 
referendum, and it may be ordered either by 
petition signed by five per centum of the legal 
voters or by the legislature as other bills are 
enacted. The ratio and per centum of legal 
voters shall be based upon the total number of 
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In Florida one-fourth of the registered 
voters of any county may call an election 
by the initiative within the county on the 
subject of prohibition, (Revised Statutes 
of Florida, 1892, p. 239). In Georgia, one- 
tenth of the voters qualified to vote for the 
members of the general assembly in any 
county in the state may invoke the initia- 
tive. (Georgia Code, 1895, sec. 1514, et 
seq.) Similar provisions are contained in 
the statutes of Minnesota,* the Code of 
Mississippi,® the Revised Statutes of Mis- 
souri,’® the Montana Code,” the Code of 
Virginia,” the statutes of Wisconsin,* and 
the law of New Jersey.” 


5. The Initiative and Referendum in 
the Light of the Constitution—In some of 
the early cases there may be found some 
expression of opinion by the courts, (most- 
ly dictum), to the effect that direct legis- 
lation by the people is impracticable, and 
repugnant to the principles of a representa- 
tive government under the federal consti- 
tution, These cases were decided when the 
principle of the initiative and referendum 
was comparatively new in this country. 
Possibly the leading example of this class 
of decisions is the product of the supreme 
court of the state of Pennsylvania. It was 


there held in Parker v. Commonwealth,” ° 


in 1847, that, “If the two houses can divest 
themselves of the office of lawmakers, and 
devolve it upon the body of the people, 
what security have we against the passage 
of laws, perhaps well meant, but likely to 
be glaringly wrong, because inconsiderate- 
ly adopted? and what check is left upon 
hasty and ill-advised zeal, open to be in- 
fluenced and misguided by interested, cun- 
ning, or blind fanaticism? If the practice 
be sanctioned, there must follow a train of 


votes cast at the last general election for the 
state officers receiving the highest number of 
votes at such election.” 

(8)* 1894, sec. 1990. 

(9) 1892, sec. 1689, 

(10) ©1889, p. 1050. 

(11) 1895, sec. 3180. 

(12) ° 1887, p. 200. 
(13) Sanborn and Berryman’s Statutes, 1898, 
sec. 1565a. ; 
- (14). 1896, p. 1810. 

(15) 6 Pa. St. 507, 520. 





experiments which, unarrested at some 
point of their progress, must end in the 
final overthrow of the constitution. Every 
case of doubtful propriety will be referred 
to the result of a ballot; and acts of as- 
sembly, subject to the popular vote, will 
be yielded to unthinking clamor or partisan 
importunity, by faithless legislators anx- 
ious to escape the responsibility of their 
position.” The Delaware court, in the 
case of Rice v. Foster/'® declared that, 
“Wherever the power of making laws, 
which is the supreme power in a state, has 
been exercised directly by the people un- 
der any system of polity, and not by repre- 
sentation, civil liberty has been over- 
thrown. Popular rights and universal suf- 
frage, the favorite theme of every dema- 
gogue, afford, without constitutional con- 
trol or a restraining power, no security to 
the rights of individuals, or to the perma- 
nent peace and safety of society. In every 
government founded on popular will. the 
people, although intending to do right, afte 
the subject of impulse and passion; and 
have been betrayed into acts of folly, rash- 
ness and enormity, by the flattery, decep- 
tion and influence of demagogues.” 

The Pennsylvania case, supra, was over- 
ruled by the court which gave it birth,’ 
and the supreme court of Illinois pointed 
out what it conceived to be the error of 
both that and the Delaware case, supra, in 
People v. Reynolds.** The views of the 
Illinois court respecting the Pennsylvania 


, and Delaware cases were afterwards ap- 


proved by the supreme court of Califor- 
nia, in the case of Upham v. Supervisors 
of Sutter County.’® 

New York’s court of last resort, as also 
her intermediate court, have expressed 
their views upon some phases of the under- 
lying principles of the initiative and refer- 
endum. In the case of Thorne v. Cra- 
mer,”° the supreme court said: “The doc- 
trine that no harm can result from allow- 
ing the people to exercise, directly, the law- 


. 


(16) 4 Har, 479. 
(17) Lock’s Appeal, 72 Pa. St. 491. 
(18). 5 Gilm. (10 Ill). 1, 14, 19. 
" (19) 8 Cal. 378. 
(20) 15 Barb. 117. 
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making power, is more plausible than 
sound. If it were a legitimate subject for 
investigation at this time, we think it might 
be easily shown that some of the worst 
evils necessarily flow from such violation 
of the fundamental law. The constitution 
has wisely deposited the legislative power 
in the hands of a limited number of chosen 
men. This is done, partly, because of the 
impracticability of having laws passed in 
a mass assemblage of the people; and, part- 
ly, because it is supposed that the chosen 
representatives will be better qualified for 
the duty than a considerable portion of the 
electors. It is hardly necessary to say that 
many voters are not in all respects quali- 
fied to become governors or legislators. 
They may have discretion enough to select 
suitable men for their officers; but if they 
were put directly to the business of pass- 
ing laws themselves, they would be quite 
out of their element.” In another case, de- 
cided by New York’s court of last resort, it 
was held that, “If this mode of legislation 
is permitted to become general, it will soon 
bring to a close the whole system of repre- 
sentative government which has been so 
justly our pride. The legislature will be- 
come an irresponsible body, too timid to 
assume the responsibility of lawgivers, and 
with just wisdom enough to devise subtle 
schemes of imposture to mislead the peo- 
ple. All the checks against improvident 
legislation will be swept away; and the 
character of the constitution will be radical- 
ly changed.”?* 

In an early Michigan case it was said by 
the supreme court that, “Public opinion will 
prevail ; but it will be enlightened, deliberate 
and organically expressed public opinion. 
It is this opinion alone which the constitu- 
tion designed should govern. Such a grant 
secures deliberation and responsibility in 
legislation; and affords protection against 
the despotism of official rulers on the one 
hand, and of irresponsible numerical ma- 
jorities on the other.”?? In Iowa, the su- 


(21) Barto v. Himrod, 8 N. Y. 483. See John- 
son v. Rich, 9 Barb. 686. See also State v. 
Swisher, 17 Tex. 448. 

(22) People v. Collins, 3 Mich. 416, 





preme court said: “The people have no 
power in their primary and individual ca- 
pacity to make laws. They do this by 
their representatives.””** 

The recent decisions of the courts bear- 
ing directly or indirectly on the subject of 
the initiative and referendum hold that the 
principle involved is entirely agreeable to 
a republican form of government; and so 
far as our investigation has extended, there 
is no decision to the contrary. Some of 
the wisest publicists of the age approve 
this tendency towards a direct form of leg- 
islation which is manifesting itself in mod- 
ern times.** 

In 1901, an amendment to theconstitution 
of the state of Colorado was adopted, creat- 
ing the city and county of Denver. One of 
the provisions of the amendment is that 
the city council shall, upon the request of 
five per cent of certain qualified electors, 
submit» any amendment to the charter, 
“or any measure requested,” to the electors 
of such city and county; and “the people 
of the city and county of Denver are vested 
with and they shall always have the exclu- 
sive power in the making, altering, revis- 
ing, or amending their charter. * * * * 
The citizens of the city and county of 
Denver shall have exclusive power to 
amend their charter or to adopt a new 
charter, or to adopt any measure as herein 
provided.” The Supreme Court of Colo- 
rado said that this amendment was to be 
upheld, “in view of its express purpose to 
secure to the people of Denver absolute 
freedom from legislative interference in 
matters of local concern; and so considered 
and interpreted, we find nothing in it sub- 
versive of the state government, or re- 
pugnant to the constitution of the United 
States.”*5 

In a case coming before the Minnesota 


{23) State v. Beneke, 9 Iowa, 203. 


(24) But see the able contention to the con- 
trary by Hon. T. E. Sherwood, former justice 
supreme Court of Missouri, is 56 Cent. L. J. 247. 


(25) People v. Sours, 31 Colo. 369, 74 Pac. 
Rep. 167, 172. See also State v. o’Connor, 81 
Minn. 79, 83 N. W. 498; State v. District Court, 
90 Minn. 457, 97 N. W. 132. 
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court, it was claimed that a provision of 
the constitution of that state, under which 
the charter of the city of Duluth was sub- 
mitted for ratification to a vote of the peo- 
ple of that city, contravened section 4 of 
article IV. of the federal constitution. The 
supreme court, after holding that the pur- 
pose of this constitutional guaranty was to 
- protect a “union founded upon republican 
principles against aristocratic and monarch- 
ical invasions,” proceeded to say that, “At 
the close of the civil war this guaranty was 
made the subject of much discussion in con- 
gress, partaking of a political character, in 
the efforts towards reconstruction. It is a 
federal guaranty, to be exercised by the 
federal, rather than state, authority. The 
conditions and necessities of its exercise are 
as yet quite abstract and theoretical, and 
it is not easy to see how its application here 
is of any particular consequence. It will 
be admitted, however, that this state can- 
not supplant its republican form of govern- 
ment by aristocratic and monarchical in- 
vasions, upon principles inherent in the na- 
ture of the government, but it may change 
its constitution in any way consistent with 
its own fundamental law and we are unable 
to see the force of the suggestion that the 
amendment of 1898 is not republican in form 
as well as in spirit. It is true that, by the 
submission of charters and amendments to 
municipalities in the manner provided for 
by the amendments, a change is effected, 
but it is a change that by every historical 
sanction, from the earliest times, is repub- 
lican in form and essence. The federal as 
well as the state government is representa- 
tive in character, and the people do not 
directly vote upon the adoption of the laws 
by which they are governed. Yet it cannot 
be said that, if they were able to do so, a 
provision to effectuate that purpose would 
not be republican. We apprehend that a 
little reflection must satisfy any one that 
the advantage of providing local self-gov- 
ernment by the voters directly interested, 
through a ‘referendum,’ is abstractly as 
well as concretely more republican than 
through representatives of the people in 





the legislature, many of whom are not at 
all interested in the affairs of the given 
locality.” The test of republican or demo- 
cratic government is the will of the people, 
expressed in majorities, under the proper 
forms of law.”® 

In 1902, the people of the state of Ore- 
gon adopted an amendment to their consti- 
tution, whereby both the initiative and the 
referendum were made a part of the plan 
for the enactment of state laws. By the 
terms of this amendment eight per centum 
of the legal voters of the state may, by 
petition, propose laws, and also amend- 
ments to the constitution, to be enacted or 
adopted by vote of the people at large, and 
five per centum 6f the legal voters of the 
state can require the submission to popular 
vote of any act of the legislature. The 
validity of this amendment was attacked 
before the Supreme Court of Oregon upon 
the asserted ground that it was in conflict 
with section 4 of article IV. of the federal 
constitution. The court said: “The pur- 
pose of this provision of the constitution 
is to protect the people of the several states 
against aristocratic and monarchical in- 
vasions, and against insurrections and 
domestic violence, and to prevent them 
from abolishing a republican form of gov- 
ernment.** But it does not forbid them 
from amending or changing their consti- 
tution in any way they may see fit, so long 
as none of these results is accomplished. 
No particular style of government is desig- 
nated in the constitution as republican, nor 
is its exact form in any way prescribed. 
A republican form of government is a gov- 
ernment administered by representatives 
chosen or appointed by the people or by 
their authority. Mr. Madison says it is ‘a 
government which derives all its powers 
directly or indirectly from the great body 
of the people, and is administered by per- 
sons holding their offices during pleasure, 
for a limited period, or during good be- 


(26) Hopkins v. City of Duluth, 81 Minn. 189, 
83 N. W. Rep. 536. 

(27) Cooley, Const. Lim. (7th ed.) 45; 2 Story 
Const. (5th ed.) sec. 1815. 
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havior.”** And in discussing the section of 
the constitution of the United States now 
under consideration, he says: ‘But the 
authority extends no further than to a 
guaranty of a republican form of govern- 
ment, which supposes a pre-existing gov- 
ernment of the form which is to be guar- 
anteed. As long, therefore, as the exist- 
ing republican forms are continued by the 
states, they are guaranteed by the federal 
constitution. Whenever the states may 
choose to substitute other republican forms, 
they have a right to do so, and to claim the 
federal guaranty for the latter. The only 
restriction imposed on them is that they 
shall not exchange republican for anti- 
republican constitutions.”® Now, the in- 
itiative and referendum amendment does 
not abolish or destroy the republican form 
of government, or substitute another in its 
place. The representative character of the 
government still remains. The people have 
simply reserved to themselves a larger share 
of legislative power, but they have not over- 
thrown the republican form of the govern- 
ment, or substituted another in its place.’’*® 


(28) The Federalist, 302. 
(29) Ta. 342. 


(30) Kadderly v. Portland, 44 Ore, 118, 74 
Pac. Rep. 710. It was further said in this case 
that: “Laws proposed and enacted by the peo- 
ple under the initiative clause of the amend- 
ment are subject to the same constitutional lim- 
itations as other statutes, and may be amended 
or repealed by the legislature at will. The 
veto power of the governor is not abridged in 
any way, except as to such laws as the legisla- 
ture may refer to the people. The provision of 
the amendment that ‘the veto power of the gov- 
ernor shall not extend to measures referred to 
the people’ must necessarily be confined to the 
measures which the legislature may refer, and 
cannot apply to acts upon which the referendum 
may be invoked by petition. The governor is 
required, under the constitution, to exercise his 
veto power, if at all, within five days after the 
act shall have been presented to him, unless 
the general adjournment of the legislature shall 
prevent its return within that time, in which 
case he shall exercise his right within five days 
after the adjournment. He must necessarily 
act, therefore, before the time expires within 
which a referendum by petition on any act of 
the legislature may be invoked, and before it 
can be known whether it will be invoked or not. 
Unless, therefore, he has a right to veto any act 
submitted to him, except such as the legislature 
may specially refer to the people, one of the 
safeguards against hasty or ill-advised legisla- 
tion which is everywhere regarded as essential 





The most recent case, so far as our in- 
vestigation extends, dealing with the initi- 
ative and referendum was decided by the 
Supreme Court of California in 1906, In 
that case the court had under consideration 
a charter of the city of Los Angeles con- 
taining a provision authorizing a majority 
of the electors of the city of Los Angeles 
to participate directly in the enactment of 
local laws by means of the ballot. An or- 
dinance adopted by the electors in this man- 
ner was attacked on the ground, among 
others, that it violated section 4 of article 
IV. of the federal constitution. “The con- 
tention here is,” said the supreme court, 
“necessarily, that any attempt by a state to 
provide for a direct exercise of legislative 
power by the people, instead of by repre- 
sentatives of the people elected or appointed 
for that purpose, is, even in purely local 
affairs, inconsistent with the republican 
form of government guaranteed by this 
provision, and ineffectual for any purpose, 
the theory being that ‘such provision re- 
quires a purely representative form of gov- 
ernment not only in the state itself, but 
also in all its subdivisions, leaving no vest- 
ige of power of direct legislation in the 
people themselves. If we assume that this 
claim presents a judicial question rather 
than a political one to be determined by the 
congress of the United States** we are 
brought to a consideration of the question 
as to what was meant by this guarantee of 
a republican form of government. For all 
the purposes of this proceeding, it is suffi- 
cient to hold, as we do, that it does not pro- 
hibit the direct exercise of legislative power 
by the people of a subdivision of a state 
in strictly local affairs. In saying this, we 
do not wish to be understood as intimating 
that the people of a state may not reserve 
the supervisory control as to general 
state legislation afforded by the initiative 
and referendum, without violating this pro- 
vision of the federal constitution. That 


is removed—a result manifestly not contem- 
plated by the amendment.” 


(31) Luther v. Borden, 7 How. 1; Taylor v. 
Beckham, 178 U. S. 548, 20 Sup. Ct. 1009. 
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they may do so has been decided by the 
Supreme Court of Oregon in the case of 
Kadderly v. Portland,** which appears to 
be the only case in which that question has 
been directly presented.** However this 
may be, it is clear that the direct participa- 
tion of the electors of subdivisions of a 
state in legislation as to local affairs was 
never intended to be prohjbited by the 
framers of the federal constitution, or the 
states adopting the same, and that such 
power has been exercised by them, where 
not inconsistent with provisions of their 
state constitution, in innumerable instances, 
from the institution of our government to 
the present day, without interference of any 
kind on the part of the federal government. 
As is universally recognized by courts and 
writers on constitutional law, it must be 
assumed that there was nothing in any of 
the forms of government prevailing in the 
various states at.the time of the adoption 
of the constitution that was violative of 
the provisions under discussion. It is un- 
necessary to here do more than to refer to 
the widely known and well recognized form 
of local government that prevailed in sev- 
eral of the states at the time of the adop- 
tion of the constitution, known as the New 
England town government, under which 
all the inhabitants in town meeting direct- 
ly exercised such legislative power as was 
essential to the conduct of local affairs. It 
is still to be found not only in several of 
the New England states, but also in other 
states,** and we are not aware that any 
suggestion has ever been made that this 
form of local government is prohibited by 
the federal constitution.”** 
O H. MYRICK. 
Los Angeles, Cal. 


(32) Kadderly vy. Portland, 44 Or. 118, 74 Pac. 
710, 75 Pac. 222. 


(33) Hopkins v. City of Duluth, 81 Minn. 189, 
83 N. W. 536. 

(34) 1 Bryce’s American Commonwealth, pp. 
594, 601, 605; 1 Dillon on Municipal Corpora- 
tions, sec. 258. 

(35) In re Pfahler, 150 Cal. 71, 77, 78, 79. 





NEGLIGENCE — PROXIMATE CAUSE — IN- 
TERVENING AGENCY. 





WILSON v. CENTRAL OF GEORGIA RY. CO. 





Supreme Court of Georgia, Feb, 26, 1909. 





It appearing from the petition in this case 
that the plaintiff received certain personal in- 
juries while endeavoring to protect her property 
from fire, which the defendant had caused 
through its negligence, and that the plaintiff 
was free from negligence and in the exercise of 
ordinary care, the petition stated a cause of ac- 
tion, and a general demurrer thereto should have 
been overruled. 


Georgia Ann Wilson filed suit against the 
Central of Georgia Railway Company, and al- 
leged that on the 20th day of March, 1902, the 
defendant carelessly and negligently set on 
fire the grass, weeds, and other combustible 
matter along its right of way, which fire was 
communicated to weeds and grass surround- 
ing the house in which she lived; that because 
of the rapid approach of the fire towards her 
house, and the peril in which it was placed, 
she, in order to prevent the catching on fire of 
her house, endeavored to extinguish the fire, 
and in so doing her clothing caught on fire, and 
she was severely burned, and had been con- 
fined to her bed continuously since. The 
sixth paragraph of the petition alleges that 
“petitioner has been unable to perform any 
labor in support of herself and three small 
children, her lost time now amounting to one 
month, and that petitioner will be unable to 
perform any kind of labor for months to come, 
if, indeed, she ever shal] be able to earn a liv- 
ing by manual labor; and this is pleaded as an 
element of her loss and damage.” She al- 
leges that the damage was not the result of any 
carelessness or negligence, on her part, but 
from the negligence and carelessness of the 
defendant and its employees, by the running 
of a locomotive so defectively equipped that 
sparks therefrom set fire to its right of way 
as aforesaid; “and the operating of such de- 
fectively equipped locomotive is alleged as 
one of the acts of negligence causing said 
loss and damage to petitioner,” and that the 
defendant company was guilty of gross negli- 
gence in permitting grass, weeds, and other 
combustible matter to accumulate along its 
right of way in such quantities as to communi- 
cate fire set out on its right of way to adjoin- 
ing property. In the eleventh paragraph it 
is alleged “that said * * * railway company 
and its employees were guilty of gross negli- 
gence, in that, after said fire had been set in 
the manner hereinbefore set out, no effort was 
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made by said company, or its employees, to 
extinguish the same, or to prevent its spread 
to adjacent property; but, on the contrary, so 
far as said company or its employees were 
concerned, said fire was allowed to take such 
course as it and the strong March wind, which 
was blowing at the time, might select, and 
travel as far as the two elements might find 
material to feed upon.” She lays her dam- 
ages in the sum of $5,000. 

The defendant demurred on the following 
grounds: (1) The petition does not set forth 
any cause of action against the defendant. (2) 
There is nothing in the allegations which en- 
titles the plaintiff to recover damages against 
the defendant, (3) The injuries were not 
caused by the negligence of the defendant. (4) 
The plaintiff's own voluntary act was the proxi- 
mate cause of the injury, and not the negli- 
gence of the defendant. (5) Demurring speci- 
ally to the sixth paragraph, defendant “says 
that the allegations in the same as to the 
plaintiff’s three small children are irrelevant to 
the issue made by the petition, and the plain- 
tiff is not entitled to recover any damages on 
account of the same, and the same are insuffi- 
cient in law.” (6) Demurring specially to the 
eleventh paragraph, defendant “says that the 
same is insufficient in law, nor do the facts 
therein stated show any neglect of any obli- 
gation legally imposed upon this defendant, or 
the violation of any duty to the plaintiff,” and 
that it “does not show that the defendant, or 
its employees, knew of the fire, or had any 
opportunity of knowing, nor does the same in 
any way charge any such facts as would show 
the violation of any duty by this defendant.” 
The demurrer was sustained ‘on each of the 
grounds taken,” and error is assigned upon 
this ruling. 


BECK, J., (after stating the facts as above): 
The general principles applicable to cases 
like that which we have under consideration, 
and one which seems to be generally recog- 
nized, is that, when a defendant has violated 
a duty imposed upon him by statute or by the 
common law, he should be held liable to every 


person injured, whose injury is the natural- 


and probable consequence of the tortious act, 
and that- the liability extends to such injuries 
as might reasonably have been anticipated, un- 
der ordinary circumstances, as the natural and 
probable result of the wrongful act. Scale v. 
Railway Co., 65 Tex. 274, 57 Am. Rep. 602, The 
decisions of the various states, however, are 
not in harmony upon the question of what con- 
sequences are the natural and probable result 


of the wrongful act, or might have been antici-’ 


pated as such. Upon this question the de 





cisions are in conflict. Noticeable, also, is 
the conflict touching the question, similar in 
its nature, as to what character of intervening 
act will break the causal connection between 
the original act and the consequent injury. In 
the present case it is urged that between the 
alleged negligence of the defendant and the 
injury of the plaintiff there was an “interven- 
ing act of a responsible agency, to-wit, the 
voluntary endeavor on the part of the plaintiff 
to extinguish the fire. There are decisions in 
which it has been held that one, who acting 


with prudence, voluntarily exposes himself to’ 


danger for the purpose of saving the life or 
protecting the person of another, where the 
life or person of such other person has been 
put in jeopardy through the negligence of the 
defendant, may recover for the consequent in- 
juries he receives from the defendant, whose 
wrong caused the injury to the plaintiff and 
the danger to the person he sought to aid or 
protect. Liming v. Illinois Central R. Co., 
81 Iowa, 246, 47 N. W. 66. In all of the cas- 
es belonging to the class just referred to there 
was necessarily the “intervening act of a re- 
sponsible agency.” Under the circumstances 
of the cases referred to, the intervening act 
itself must be regarded as the natural and 
probable result of the wrong of the person 
whose negligence and omission to fulfill the 
duty imposed upon him by law set in motion 
the cause or causes of the last act in the per- 
formance of which the injuries were received. 

It is not unreasonable to hold, when the 
sparks escaping from an improperly equipped 
engine of the defendant ignited combustible 
matter which had been negligently permitted 
to accumulate on the right of way and in 
proximity to other combustible material on 
the property of the plaintiff adjacent there- 
to, that the company should have foreseen 
and contemplated, as a natural, if not inevi- 
table, result of the fire thus caused, that the 
plaintiff, whose home was in immediate peri 
of destruction, would take such measures as 
would obviate or lessen the danger to the 
threatened property, and to hold, further, if 
the measures adopted were such as would 
have been used, and were employed in the 
manner in which they would have been em- 
ployed, by a person of ordinary prudence and 
forethought, and yet, in despite of ordinary 
and reasonable care in doing what was both 
natural and commendable, the plaintiff re- 
ceived injuries, that these injuries were the 
‘natural and probable .consequences of the 
‘dangerous cause which had been originally 


:put:.in motion: by the negligence of the de-: 


‘fendant. .., In-the case’of Liming v. Railway 


‘Ce; supra; it--was held that “one who, acting. 
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with reasonable prudence, voluntarily exposes 
himself to danger, for the purpose of saving 
the property of another in danger of destruc- 
tion by fire negligently set out by a railroad 
company, May recover from the railroad com- 
pany for the consequent injuries he received.” 
And in the course of the decision in the 
case last referred to it is said: “Defendant 
could have foretold, with almost absolute cer- 
tainty, when it set the fire in question, that 
plaintiff, being near, would use every reason- 
able means in attempting to save Ortman’s 
horses from the flames; and there was noth- 
ing surprising or unusual in the attempt he 
made. Under the circumstances of the case, 
it was the natural and probable result of the 
wrong of defendant.” And in the case of 
Harris v. Township of Clinton, 64 Mich. 447, 
31 N. W. 425, 8 Am, St. Rep. 842, it was 
said: “It is not a universal rule that the de- 
fendant is excused from liability merely be- 
cause the plaintiff, knowing of the danger 
caused by the defendant’s negligence, volun- 
tarily incurs that danger. If the defendant has 
so acted as to induce the plaintiff, acting with 
prudence, to incur the danger, * * * the 
defendant is liable.’ See 3 Elliott on Rail- 
roads, Sec. 1247, and cases there cited. 

The case of Illinois Cent. R. R. Co. v. Siler, 
229 Ill. 390, 82 N. E. 362, 15 L. R. A. (N. S.) 
819, is one which upon its facts is very simi- 
lar to the case at bar. In the Siler Case it 
appears that a woman, having discovered fire 
among combustible materials on her prem- 
ises adjoining the railroad company’s right 
of way, in order to stop its progress, began 
raking the leaves between the fire and her 
house towards the fire, and, while so doing, 
her clothing caught on fire, and she was so 
badly burned that she died. Her administra- 
tor brought suit, alleging that the fire was 
caused by the negligence of:the defendant 
company, to recover damages. The plaintiff 
recovered a judgment which was affirmed by 
the Appellate Court, and was again affirmed 
on an appeal to the Supreme Court. The 
latter court said, in the course of its decision: 
“It is true that in this case the voluntary act 
of the decedent intervened between the negli- 
gent act of the appellant in setting out the 
fire and the injury occasioned by the burning 
of decedent. But this act was one of the in- 
tervening causes which the appellant with 
reasonable diligence might have foreseen. It 
was a consequence of the wrongful act of 
appellant, which it ought to have anticipated. 
It was not a new and independent cause, in- 
tervening between the wrong and the injury, 
or disconnected from the primary cause, and 
self-operating, but was itself the natural re 





sult of appellant’s original negligence. * * * 
The cases which sustain the position of the 
appellant, we think, are wrong in principle and 
opposed to the weight of authority. One 
whose property is exposed to danger by anoth- 
ers negligence is bound to make such ef- 
fort as an ordinarily prudent person would 
to save it or to prevent damages to it. If in 
so doing, and while exercising such care for 
his safety as is reasonable and prudent un- 
der the circumstances, he is injured as a 
result of the negligence against the effect of 
which he is seeking to protect ‘his property, 
the wrongdoer whose negligence is the oc- 
casion of the injury must respond for the dam- 
ages.” See, in this connection, Civ, Code 1895, 
Sec. 3802, and citations; also the notes in 15 
L. R. A. (N. S.) 819, and 11 Am. & Eng. Ann. 
Cas. 368, to the case last referred to. In these 
notes, in addition to the authorities cited and 
quoted in the principal case, are to be found 
other decisions laying down, in effect, the 
same doctrine as that stated in the principal 
case by the Illinois court. It is also to be 
observed that in this decision we are dealing 
with the right of one to recover for injuries 
received while endeavoring to protect her own 
property, and not the property of another, as 
in the case of Liming v. Illinois C. R. Co., 
supra. And we do not deal with the ques- 
tion of what would have been the plaintiff’s 
rights, had her injuries been received while 
endeavoring to protect the property of another 
against destruction by fire which had been 
negligently set out by the railroad company. 


Note—Intervening Voluntary Act as being Mere 
Link in Causal Connection—The principal case 
seems to us to extend the theory of contempla- 
tion by wrongdoer too greatly. It is one thing 
to anticipate and therefore have in reasonable 
contemplation the fact that plaintiff would have 
endeavored to have her property in such con- 
tingency as happened and another that she would 
have been in danger of being injured in such at- 
tempt while exercising ordinary care. What the 
railroad company was bound to contemplate was 
that one would endeavor to.save his property 
under the circumstances set forth, but it is an- 
other reach in contemplation to say that it would 
reasonably be anticipated that due care could not 
prevent injury to the person so doing. 


We might admit that the railroad company 
might contemplate an emergency in which quick 
decision might relieve one from the consequences 
of what otherwise might be a negligent act, but we 
greatly doubt whether a tort feasor doing such 
a thing as the principal case shows, should be 
held to foresee both intervention by one to save 
his property, and that due care might yet bring 
injury as the, consequence of a voluntary act. 
There are too many elements in the postulate for 
non-interruption of causal connection in proxi- 
mate cause. We do not discuss here undue expo- 
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sure to risk, as there can be no dispute of the 
effect of intervening negligence. Our position 
seems well stated in the case of Seale v. Gulf C. 
& S.R. Co., supra, by the court in saying: “The 
defendant should have anticipated that its negli- 
gence would endanger the property of the plain- 
tiff. It should have anticipated that plaintiff, and 
perhaps others, would attempt to extinguish the 
fire and thereby save her property. But could it 
have anticipated that in this attempt the life of 
any one would be lost? It might have anticipated 
such an event in case of negligence on the part 
of the person killed by the flames; but no one is 
bound to act in such case upon the theory that 
> parties who may possibly be affected by his con- 
duct will be injured through their own negli- 
gence.” 


In Logan v. Wabash R. Co., 96 Mo. App. 461, 
70 S. W. 735, the court, after much discussion of 
intervening causes, in a case where fire had been 
set out by an engine and plaintiff, an employee on 
a farm, was injured, in attempting to extinguish 
same, concluded that this attempt was the cause 
of the injury. It was said: “In contemplation of 
law the defendant would be liable for a reason- 
able compensation for plaintiff’s services in that 
respect, but it does not necessarily follow that 
it became surety for his personal safety. Apply- 
ing the authorities to this case it seems to us clear 
that the setting out of the fire by the defendant 
was not the proximate cause of plaintiff’s injury. 
The injury was not such as under ordinary cir- 
cumstances, would be reasonably expected from 
the acts charged; such, for instance, if he had 
been asleep in the nighttime in his house, and 
his house had been set afire by sparks from the 
defendant’s engine, and he had ,been thereby in- 
jured. In the latter instance there would be no 
intervening agency.” 


It seems almost as much removed from ordi- 
nary contemplation that ordinary care under 
the circumstances stated, would not prevent 
injury, as that one would not use ordinary care. 

Bit there is a large array of cases on the side 
of the principal case, and very possibly the remark 
in Illinois C. R. Co. v. Siter, supra, that the cases 
that way are sustained by the weight of authority 
is correct. On that side seem Berg v. Great 
Northern R. Co., 70 Minn. 272, 73 N. W. 648, 68 


Am. St. Rep. 524; Glanz v. Chicago M. & S. P.- 


R. Co., 119 Iowa, 611, 93 N. W. 575; Page v. 
Bucksport, 64 Me. 51, 18 Am. Rep. 239, and others 
besides the cases specifically mentioned in the 
opinion in the principal case. 


There also appears a line of cases which allow 
for voluntary exposure to danger when the ques- 
tion of attempted rescue from peril is involved. 
Thus it has been ruled that where one person is 
exposed to peril of life or limb by the negligence 
of another, the latter will be liable in damages for 
injury received by a third party in reasonable ef- 
fort to rescue the imperilled one. See Pennsyl- 
vania Co. v. Roney, 89 Ind. , 46 Am. Rep, 173; 
Linneban v. Simpson, 126 Mass. 506, 30 Am, Rep. 
692; Eckhart v. Long Island R, Co., 43 N. Y. 503, 
3 Am. Rep. 721; Gibney v. State, 137 N. Y. 6, 33 
N. E. 142, 19 L. R. A. 365. This, however, goes 
on the theory that peril to a human being will 
naturally evoke and put in action the instincts 
of humanity and that the natural result of such 
sentiment being aroused is to call for exposure 





in an emergency on the part of another. But this 
contemplation on the part of a wrongdoer causing 
the peril has his limit, as it is presumed that a 
would-be rescuer will not rashly or unnecessarily 
expose himself to danger. Pennsylvania Co., 48 
Ohio St. 316, 28 N. E. 172, 13 L. R. A. 190. 


These questions of proximate cause and what 
intervening circumstances break the connection 
seem to get every day more difficult of statement 
in a general rule. It seems that a voluntary act, 
as such on the part of one injured, does not neces- 
sarily sever the original cause from the result, 
and that reasonable expectation of intervening 
agencies or circumstances, under surrounding con- 
ditions and according to human experience, is 
about as close as we can arrive at the matter— 
provided always that there be no negligence at- 
tributable to the injured party inhering in or a 
part of such intervening things. In the principal 
case it merely seems difficult to the writer for the 
railroad to have foreseen that plaintiff would 
have been injured under the circumstances unless 
she had been herself negligent. That being true 
her being injured, though acting with due care, 
was an extraordinary thing—something very 
greatly outside of contemplation that the wrong- 
doer could not be supposed to have contemplated 
any such result. The emergency idea adverted 
to above finds some consideration in discussion in 
the case of Cavanaugh v. Centerville Coal Co. 
(Iowa), 109 N. W. 303. There the court distin- 
guished a prior case, where, though there was an 
intervening act by the plaintiff-immediately con- 
nected with injury,proximate cause was in the neg- 
ligence of defendant. The court said: “In Knap 
v. Sioux City & P. R. Co., 65 Iowa, 91, 21 N. W. 
198, 54 Am. Rep. 1. it was held that where dé- 
fendant’s negligence in failing to keep its track 
in repair. caused a locomotive engine in charge 
of plaintiff to leave the track and brought about 
the occasion for plaintiff to reverse the lever so 
as to arrest the movement of the engine and 
avert the danger incident to such an accident, 
the negligence of the company was the proximate 
cause of an injury to the engineer, due to his 
effort in thus reversing his engine. But in this 
case there was no emergency, no occasion to act 
in one way rather than another. In this case 
the derailing of the car necessitated no act as an 
immediate consequence and left the plaintiff free 
to do whatever he might see fit toward obviating 
the inconvenience resulting from the derailment. 
* * * He might act promptly or he might act 
with the gfeatest deliberation and foresight.” 
And: “In speaking of an adequate and independ- 
ent intervening cause. or cutting off the connec- 
tion between a negligent act and a subsequent in- 
jury, it is not proper to require that the interven- 
ing cause to be searched for be on? involving 
negligence or wrong.” Now, unless it can be said 
that a fire set out as alleged creates an emergency 
of a character that will mitigate the requirement 
of due care, in other words, that the necessity of 
prompt action will excuse to a degree ordinary 
care, or make the rule less stringent than if one 
did not have to rush, so to speak, to the rescue 
of his property, it ought not to be said that the . 
wrong-doer should anticipate personal injury 
from the exercise of due care. Promptness is ex- 
pected, of course, but it is not that promptness 
which requires choice of an alternative where 
danger faces the actor from different directions. 


N. C. COLLIER. 
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JETSAM AND FLOTSAM. 


INJUSTICE IN OUR COURTS. 


Does it sound sensational to declare that 
American law, to a very large extent, makes for 
injustice. The facts are as sensational as the 
sound. The American Bar Association has ad- 
mitted it; leading judges have admitted it; and 
President Taft once framed a pointed amend- 
ment that no judgment, civil or criminal, should 
be set aside unless it appeared affirmatively 
that the error of the complaint had resulted in 
miscarriage of justice. Americans often mourn 
about lynch law. Not always do they take into 
account the part played by the law’s delay in 
encouraging rough attempts at justice. In Eng- 
land procedure is swift and punishment follows 
with certainty. For seventy-five years in Eng- 
land, Ireland, Scotland and the British colonies 
all over the world there has not been one case 
of lynching. We have recently pointed out that 
the lawyers succeeded in beating simplification 
in Montana. In an admirable article in the 
Kansas City Bar Monthly for March, Prof. John 
D. Lawson, of the University of Missouri, recalls 
the fact that when the Missouri Legislature 
passed a law simplifying procedure the Supreme 
Court of that State upset it. Judge Lawson 
believes that our civil procedure is immeasurably 
behind the age, and that in criminal procedure 
we have not advanced a step since the days of 
Queen Elizabeth. Judge Amidon. of the Federal 
bench, has stated that if a man has the means 
to keep up the fight he,can, in a majority of 
cases, escape punishment for crime. 

As our rules are now, the main concern is not 
a search for truth. Lawyers struggle to get er- 
rors into the record, witnesses are bullied, and 
judges are afraid. Those complicated technicali- 
ties which the English judges invented long ago 
to protect the individual from, cruelty and op- 
pression have been retained and exaggerated by 
us. The English threw them away. when the 
days of cruelty and oppression were at an end. 
An indictment in England now states, in perhaps 
forty words of utmost simplicity, that a certain 
crime was committed by a certain person, We 
fill pages of foolscap with most ridiculous lan- 
guage, and then upset convictions if some one 
of the unnecessary words can be strained into 
a fatlure to observe some minor rule. The con- 
viction of a man for murder is upset because 
the foreman of the jury spelled first “fust.” An- 
other conviction for murder is upset because the 
indictment charged that the victim died instant- 
ly, instead of then and there; another, because 
breast was spelled without the “a;”’ another, 
because the record failed to state the.fact that 


the prisoner was present at.his own: trial, al- . 


though the court could readiys,have. determined 
that he was. These things truly sound ‘jncred- 
ible. We need a Jeremy Bentham,to goad: us 
into making legal justice a reality. We need a 
novelist to do what Dickens did in “Bleak 
House,” or what Goldsmith did in “A Citizen of 
the World.” We need a John Wesley to point 
out’ that our attempts at ‘justice would have 
brought discredit on any court of centuries ago 
in Greece or Rome.—Collier’s Weekly. 
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HUMOR OF THE LAW. 





‘Sir,” requested the young man, entering 
with a suit on his arm, “I’ve brought these 
clothes for you to press. The man next door 
Says you are a bird at pressing suits.” 

“Well, the man next door is right,” replied the 
suit presser; “only this isn’t a tailor shop—it’s 
a lawyer's office.” 


Justice David Brewer, of the United States 
Supreme Court, during a recent address before 
the students of law at the University of Penn- 
sylvania, told them one of the experiences of 
his judicial career at his own expense, 

“It happened I was sitting at one time on a 
number of cases in which a good friend of mine 
was interested as counsel, and it also happened 
that in many of them my decisions were ren- 
dered against mv friend’s clients. One day after 
the completion of such a case we sat together 
talking, when a very bashful young man from 
the rural districts came into see me bearing 
a card of introduction, to obtain my advice 
upon the choice of a profession. ‘What do you 
think you want to do? I asked him. ‘I kind of 
thought I’d better study law,’ he replied, ‘not 
that I want to very much, but because I guess 
I'd like to be a judge. They make -judges out 
of lawyers, don't they?’ he asked; somewhat 
hesitatingly. ‘Once in a while,’ my legal friend 
replied before I could answer. ‘Once ina while 
7 do, but not often.’” 
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1. Aetion—Pleadings.—When prayers do not 
refer to the pleadings, the right to recover de- 
pends, not on the form of. the action nor the 
state of the pleadings, but solely on the case 
made by the proof.—Swartz v. Gottlieb-Bauer- 
schmidt-Straus Brewing Co., Md., 71 Atl. 854. 

¢. Aliens— Admission to Citizenship.—A 
declaration of intention by an alien to become 
a citizen of the United States will not support 
an application for admission to citizenship, 
where after it was made the applicant return- 
ed to his native country with the intention 
of remaining there.—In re Cameron, U. S. D. 
c., E. D. Wash., 165 Fed. 112. 

3. Appeal and Error—Entry of Final Judg- 
ment.—Final judgment for plaintiffs in error 
may be entered by appellate court where find- 
ings of court below are adequate and protect 
every substantial right of the party in whose 
favor the judgment was originally entered.— 
Green County v. Thomas’s Ex’r., U. S. S. C., 29 
Sup. Ct. 168. 


4. Rehearing.—An application to a _ sin- 
gle justice to postpone an entry of judgment to 
permit rehearing in the Supreme Judicial Court 
is a matter of discretion, the denial of which 
is not ground for bill of exceptions.—Powers V. 
Sturtevant, Mass., 86 N. E. 789. 

5. Assignment For Benefit of Creditors— 
General Assignment.—A conveyance of his 
property by a debtor directly to his creditors 
for their benefit does not constitute a general 
assignment, because it raises no trust.—Missou- 
ri-American Electric Co. v. Hamilton-Brown 
Shoe Co., U. S&S C. Cc. of App., Eighth Circuit, 
165 Fed. 283. F 

6. Attorney and Client—Agreement to Enter 
Nollie Prosequi—tThe district attorney’s agree- 








ment to enter a nolle prosequi at a subsequent 
term held to entitle persons who advanced 
money to accused’s attorney to cover expenses, 
ete., to a settlement.—Lizotte v. Dloska, Mass., 
86 N. E. 774. ; 

7. Lien of Attorney.—The fact that the 
amount of a decree was paid by the defendant 
to assistant counsel for plaintiff in the case, 
who had authority to receive it, having them- 
selves a lien upon the decree for their services 
as attorneys, could not in equity operate to de- 
feat the lien thereon of plaintiff’s principal at- 
torney.—Fuller v. Clemmons, Ala., 48 So. 101. 

8. Bankruptcy—Effect of Proving Claim 
Against Bankrupt.—A creditor for a bankrupt 
held not to waive his right of action for false 
representations by proving his claim in the 
bankruptcy court.—Maxwell vy. Martin, 114 N. 
Y. Supp. 349. 


9. Estoppel.—A creditor of a bankrupt, 
having accepted from defendant the balance of 
a mortgage debt, and conveyed the mortgaged 
property to defendant, was estopped to claim 
that a conveyance of the bankrupt’s interest 
therein to defendant was fraudulent as to her. 
—Parker v. Travers, N. J., 71 Atl. 612. 


10. Exemptions.—That a bankrupt squan- 
dered money in gambling and other wasteful 
practices does not establish fraud which will 
deprive him of the right to his exemption under 
the law of Pennsylvania.—In re Berman, U. S. 
D. C.. E. D. Pa, 165 Fed. 383. 

11. Interference of State Court.—Vacation 
by bankruptcy court of order enjoining inter- 
ference under process from a state court with 
certain property in possession of receiver held 
not an abandonment by the court of bankruptcy 
of its possession of the property.—Murphy v. 
John Hofman Co., U. S. S. C., 29 Sup. Ct. 154. 


12. Preferences.—A chattel mortgage given 
by a bankrupt within four months, and while 
insolvent and known to be so by the mortgagee, 
and not filed within a reasonable time, held 
void as against his creditors in bankruptcy un- 
der Laws N. Y. 1897, p. 536, c. 418, Sec. 90.—In 
re Shiebler, U. S. D. C., E. D. N. Y., 165 Fed. 363. 


13.——Suspension of Insolvent -Laws.—Enact- 
ment of general bankruptcy law suspends all 
state insolvent laws, including merger of re- 
spite proceedings into a cession of property, un- 
der Civ. Code, art. 3098.—Duffy v. His Creditors, 
La., 48 So. 120: 


14.——Unlawful Preference. — Avoidance of 
unlawful preference in satisfaction of debts due 
a creditor cannot be defeated on theory that 
it was in performance of an agreement ante- 
dating bankruptcy proceedings by more than 
four months.—Page v. Rogers, U. S. S. C., 29 
Sup. Ct. 159. 


15.——Unlawful Preference.—A pending ac- 
tion by creditors of an insolvent partnership to 
avoid an unlawful preference may be prosecuted 
by trustee in bankruptcy of the partnership, 
though the cause of action arose under the 
state law, if the action is brought conformably . 
to Bankr. Act, c. 541, Sec. 67, subd. ‘“f.’”—Miller 
v. New Orleans Acid & Fertilizer Co, U. S 
Ss. C., 29 Sup. Ct. 176. 


16. Banks and Banking—State Depositories. 
—tThere is nothing in the original act or acts 
amendatory thereof establishing state deposi- 
tories that abrogates the right of the state to 
priority in the assets of an insolvent bank 
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which is a state depository.—Booth v. State, 
Ga., 63 S. E. 502. 

17. Benefit Societies—Reasonableness of By- 
Laws.—The by-laws of a mutual benefit asso- 
ciation, providing that a member who has fal- 
len in arrears and paid up should not be en- 
titled to benefits until six months elapsed after 
paying up arrears, held reasonable.—Stanton v. 
Eccentric Ass’n of Fireman, Local Union No. 
56, of International Brotherhood of Stationary 
Firemen, 114 N. Y. Supp. 480. 

18. Bills and Notes—Fraudulent Representa- 
tions.—An indorser of a note held entitled to 
rely on fraud, inducing him to make the in- 
dorsement, without offering to restore the con- 
sideration of the note.—Roessle vy. Lancaster, 
114 N. Y. Supp. 387. 

19. Notice of Dishonor.—A verbal notice of 
dishonor to an indorser held sufficient, even 
though given to the agent of the indorser.— 
Scarbrough v. City Nat. Bank, Ala., 48 So. 62. 

20. Boundaries—Conveyance of Adjoining 
Houses.—The owner of two adjoining lots on 
which were built two houses held to have con- 
veyed by separate deeds both houses just as 
they stood, with the party wall between them 
serving as a boundary for each.—Darling v. 
Alexander, 114 N. Y. Supp. 334. 

21. Brokers—Sale of Pledged Stock.—A curb 
sale of pledged stock by a broker on his cus- 
tomer’s failure to pay for it held a substantial 
compliance with the rule requiring such sales 
to be public.—Weir v. Dwyer, 114 N. Y. Supp. 
528. 

22. Cancellation of Instruments—lIllegal Con- 
tracts—A party to a contract by .which he 
promised to pay a bonus to a railroad .com- 
pany cannot maintain a suit to cancel the same, 
after its execution by the company, on the 
ground that the consideration was illegal, as 
against public policy.—Farrington v. Stucky, 
U. Ss. Cc. C. of App., Eighth Circuit, 165 Fed. 325. 

23. Carriers—Authority of Agent.—The agent 
of a carrier, contracting to carry goods beyond 
its own lines and to be responsible for safe car- 
riage to the destination, must be shown to 
have authority to make the contract.—Lake 
Erie & W. R. Co. v. Seeley, Ind., 86 N. E. 1002. 

24. Census—State Census.—The state census 
of 1905 being duly reported to the General As- 
sembly by the Superintendent thereof as re- 
quired by Gen. Laws 1896, c. 69, Secs. 3, 4, it 
will be presumed that the census was approved 
by the census board and General Assembly, so 
as to constitute it a legal census.—Greenough 
v. Town Council of Town of Narragansett, R. I., 
71 Atl. 594. 


25. Certiorari—Delay Final Action.—Review 
on certiorari will not be broadened to include 
technical questions tending to delay final end- 
ing of an action, the nierits of which are with 
respondent.—Green County v. Thomas’s Ex’r, U. 
S. S. C., 29 Sup. Ct. 168. 


26. Commerce—lInterference by States.—Com- 
pelling a carrier by mandamus to treat all ship- 
pers alike held not beyond the power of the 
state court, at least until Congress or the In- 
terstate Commerce Commission takes specific 
action.—Missouri Pacific Ry. Co. v. Larabee 
Flour Mills Co., U. S. S. C., 29 Sup. Ct. 214. 


27. State Regulation.—The enforcement of 
a valid state statute will not be stayed merely 
because it may incidentally affect interstate 











commerce.—De Rochemont v. New York Cent. 
& H. R. R.. N. H., 71 Atl. 868. 


28. Compromise and Settlement—Considera- 
tion.—The adjustment of a bona fide dispute 
as to the existence of conditions upon which it 
was agreed that a sum certain should or should 
not be owing is a sufficient consideration for a 
compromise and settlement.—Sovereign Camp, 


Woodmen of the World v. Bridges, U. S. C. C. 
of App., Eighth Circuit, 165 Fed. 342. 
29. Constitutional Law—Bulk Sales Law.— 


Retail dealers are not denied equal protection 
of laws by Gen. St. Conn. 1902, Secs. 4868, 4869, 
avoiding sales in bulk without notice, but the 
statute is a valid exercise of the police power.— 
Lemileux v. Young, U. S. S. C., 29 Sup. Ct. 174. 


30. Due Process of Law.—No imperative 
duty or requirement rests on the state to pro- 
vide a mode of obtaining a new trial or review 
in favor of one convicted by a proper judicial 
tribunal, and granting such right is not a nec- 
essary element of due process of law.—Ward v. 
State, Ind., 86 N. E. 994. 


31. Excessive Penalties.—Penalties at the 
rate of $1,500 and $50 per day for violating 
through a series of years the Texas anti-trust 
laws of May 25, 1899 (Laws 1899, p. 246, c. 146), 
and of March 31, 1903 (Laws 1903, p. 119, c. 94), 
held not so excessive as to deprive defendant 
corporation of its property without due process 
of law.—Waters-Pierce Oil Co. v. State of Texas, 
U. 8. S. C., 29 Sup. Ct. 220. 


32. Full Value Taxation.—Land subject to 
mortgage may be assessed at its full value for 
taxation without violating Const. U. S. Amend. 
14.—Paddell v. City of New York, U. S. S. C., 29 
Sup. Ct. 139. 

33. Governor’s Power During Insurrection. 
—Imprisonment for 21% months by order of the 
Governor in the exercise of his power under 
the state Constitution to call on the military 
arms of the state to suppress an insurrection 
does not deprive the person imprisoned of his 
liberty without due process of law.—Moyer v. 
Peabody, U. S. S. C., 29 Sup. Ct. 235. 

34. Inheritance Tax.—Equal protection of 
the laws held not denied by imposition of in- 
heritance tax provided for by Laws N. Y. 1887, 
p. 921, c. 713, on bequests of personalty by a 
nonresident decedent owning property within 
the state—Lord v. Glynn, U. S. S. C., 29 Sup. 
Ct. 186. 

35. Laws Affecting Telegraph Companies.— 
Permitting the recovery of damages for men- 
tal anguish or suffering in actions against tele- 
graph companies for nondelivery of messages, 
is not unconstitutional as depriving such com- 
panies of the equal protection of the laws.— 
Ivy v. Western Union Telegraph Co., U. S. C. C., 
E. D. Ark., 165 Fed, 371. 


36. Liberty of Contract.—The liberty of. 
contract secured by Const. U. S. Amend. 14, held 
not infringed by Ark. Act 1905, p. 558, c. 219, 
Sec. 1, providing that miners should not con- 
tract for wages on the basis of screened coal, 
instead of the weight of the coal as originally 
produced.—McLean y. State of Arkansas, U. S. 
S. C., 29 Sup. Ct. 206. 

37. Notice and Due Process of Law.—The 
grantee in a tax deed held not denied due pro- 
cess of law or equal protection of the laws by 
Pub. Laws Mich. 1897, p. 294, No. 229, requiring 
giving of notice to original owners to cut off 
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of redemption.—Rusch v. John Duncan 
Land & Mining Co.. U. S. S. C., 29 Sup. Ct. 172. 
38. Rules of Evidence.—The Legislature 
may make a deed prima facie evidence of its 
recitals.—State v. King, W. Va., 63 S. E. 468. 
39. Corporations—Contract with Director.— 
A corporation must elect to avoid its contract 
with a director within a reasonable time.— 
Stephany v. Marsden, N. J., 71 Atl. 598. 


40. Corporate Name.—The change of name 
of a private corporation igs not material and 
does not require the unanimous consent of the 
stockholders, but in the absence of fraud is 
merely a matter of business management.— 
Thomas & Barton Co. v. Thomas, U. S. C. C. of 
App., Fifth Circuit, 165 Fed. 29. 

41. Unauthorized Acts of Agents.—A cor- 
poration may ratify an unauthorized transac- 
tion of its agents by the unanimous acquies- 
cence of its stockholders, as well as by a vote 
of the majority in a corporate meeting.—Kidd 
v. New York Security & Trust Co., N. H., 71 
Atl. 878. . 

42. Counties—Bond Issues. — Condition of 
bond issue of county that bond shall not be 
issued until county is exonerated from prior 
subscription to another’ railway corporation 
held a condition precedent.—Green County v. 
Quinlan, U. S. S. C., 29 Sup. Ct. 162. 

43. Goods Destroyed by Local Board of 
Health.—A county is not liable for the value 
of property destroyed as a nuisance by a local 
board of health, in the absence of statute im- 
posing the liability—Louisa County v. Yan- 
cey’s Trustee, Va., 63 S. E. 452. 

44. Courts—Federal Jurisdiction.—A federal 
Circuit Court on appeal cannot decline, on 
ground of discretion or comity, to take juris- 
diction of suit to enforce state statute fixing 
gas rates asserted to violate federal Constitu- 
tion.— Willcox v. Consolidated Gas Co. of New 
York, U. 8S. S. C., 29 Sup. Ct. 192. . 

45. Federal Jurisdiction.—Decision of high- 
est state court that a trustee of a bankrupt 
partnership can avoid a preference under the 
state law without ascertaining existence of 
ereditors of the individual estate does not rest 
on a nonfederal ground so as to defeat appel- 
late jurisdiction of the federal Supreme Court. 
—Miller v. New Orleans Acid & Fertilizer Co., 
U. 8. 8. GC, 39 Sup. Ct. 176. 

46. Jurisdiction.—The undivided interest of 
joint owners of bonds and coupons on which 
suit is brought may be united to make up the 
amount necessary to give~- jurisdiction to a 
federal Circuit Court.—Green County v. Thom- 
as’s Ex’r, U. S. S. C., 29 Sup. Ct. 168. 

47. Master’s Findings.—Rule as to conclu- 
siveness of master’s findings of fact, when con+ 
firmed by the court, will not be applied by the 
federal Supreme Court on appeal from a de- 
cree enjoining enforcement of municipal ordi- 
nance on the ground that it is invalid under 
Const. U. S. Amend. 14, as confiscatory.—City of 
Knoxville v. Knoxville Water Co., U. S. S C., 
29 Sup. Ct. 148. 

48. Criminal Evidence—Offenses by Election 
Officers.—Bystanders, who were merely inter- 
ested as citizens, could testify on.the issue as 
to whether accused as an election officer count- 
ed ballots wrongfully.—Commonwealth v. Ed- 
garton, Mass., 86 N. E. 768. 

49. Criminal Law—Finality of Nolle Prose- 
qui.—The entry of a nolle prosequi is final as 


right 


























to the particular case.—Lizotte v. Dloska, Mass., 
86 N. E. 774. 


50. Criminal Trial—Requests to Charge.— 
Where requests to charge are presented so late 
that they cannot be examined by the judge, it 
justifies a refusal, particularly when they are 
covered by the general charge.—MacFadden v. 
United States, U. 8S. Cc. C. of App., Third Cir- 
cuit, 165 Fed. 51. 


51. Customs and Usages—Sales and Credit.— 
Where the contract of sale requires the buyer 
to furnish confirmed bank credit, but is silent 
as to when this should be done, a general cus- 
tom in such business, if any, may be shown.— 
Rose yv. Lewis, Ala., 48 So. 105. 

52. Damages—Liquidated Damages.—A _ con- 
veyance to be made by husband to wife on 
breaking an agreement held liquidated dam- 
ages, and not a penalty or forfeiture.—-Darcey 
v. Darcey, R. I., 71 Atl. 595. 

53. Measure of Damages.—Where one was 
prevented from cultivating his land by the dep- 
redations of trespassing stock, though he had 
the land prepared for cultivation, the measure 
of his damage was what he lost, and not the 
rental value of the land.—Atlanta & B. Air Line 
Ry. v. Brown, Ala., 48 So. 73 

54. Speculative and Uncertain Damages.— 
Under a contract whereby a party was to re- 
ceive a specified share of the profits from @ 
sawmill, held, that he could not recover both net 
profits and expenses incurred by him in mak- 
yA profits.—Tygart v. Albritton, Ga., 63 








55. Easements—Way of Necessity.—An em- 
ployee, leasing a house on the premises of the 
employer and thereby acquiring a way of neces- 
sity over the premises to and from the house, 
held to acquire a way of necessity presumptive- 
ly only for his convenience and only so long as 
the necessity exists.—Tutwiler Coal, Coke & 
Iron Co. v. Tuvin, Ala., 48 So. 79. 

56. Election of Remedies—Conditional Sales. 
—A seller having begun suit for balance due, 
on breach of contract of conditional sale, held 
precluded from subsequently suing in replevin, 
though the former suit was not prosecuted to 
judgment.—Frisch v. Wells, Mass., 86 N. E. 775. 

57. Embezzlement——Conversion of Money Col- 
lected.—An attorney, appropriating to his own 
use money collected for his client, held prop- 
erly Bangin of larceny without demand to 
pay e money over.—People v. Fitzgerald, 

N. Y. Supp. 476. 2 - 

58. Eminent Domain—Abatement of Nui- 
sance.—Destroying property as a dangerous 
nuisance is not an appropriation of it to a 
public use, but is to prevent any use of it by 
the owner and end its existence, because it 
could not be used consistently with the maxim, 
“Sic utere tuo ut alienum non laedas.”—County 
v. Yancey’s Trustee, Va., 63 S. E. 452. 

59. Equity—Grounds of Jurisdiction.—The 
rule that the nonexistence of a plain, speedy 
and adequate remedy at law is a ground for 
equity jurisdiction does not apply where the 
denial of a legal remedy is from considerations 
of public policy. Adams v. Murphy, U. S. C. C. 
of App., Eighth Circuit, 165 Fed. 304. 

60. Jurisdiction of Subject Matter.—The es- 
sential elements of an action quasi in renr 
held to be a res within the state, an action to 
subject the res to the power of the state, and 
an action which sufficiently discloses the res 
to the defendant.—Amparo Min. Co. v. Fidelity 
Trust Co., N. J., 71 Atl. 605. 

61. Ewvidence—Almanacs.—An almanac may 
be read at a trial to refresh the memory of 
the court and jury as to the day of the week 
on which a day of the month occurs.—Beardsley 
v. Irving, Conn., 71 Atl. 580. 


62. Boundaries.—The declaration of a de- 
ceased adjoining owner as to the location of 
a corner or line, to be admissible. must relate 
» ne own land.—State v. King, W. Va., 63 & 
1 63, Presumptions.—Presumption that there 
has been a compliance with condition prece- 
dent to issuance of county bonds held to arise 
from the issuance by the officer charged with 
the duty to issue the bonds on performance of 
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condition.—Green County v. Quinlan, U. S. S. 
C., 29 Sup. Ct. 162. 


64. Res Gestae.—Declarations by a motor- 
man subsequent to a collision are not a part of 
the res gestae, and should not be admitted over 
—.e Light & R. Co. v. Baker, Ala., 

o. q 


65. Res Gestae.—Declarations of a sick 
person as to the symptoms and nature of his 
disease, whether made to a physician or other 
person, are admissible as res gestae in explana- 
tion of the condition of declarant.—Stowers 
Furniture Co. v. Brake, Ala., 48 So. 89. 


66. Self-Serving Declarations.—Self-serv- 
ing statements of fact, made in letters written 
by one party, which are introduced in evidence 
by the adverse party for other purposes, are 
neither confessed by such introduction nor 
made competent evidence thereby.—American 
Trust & Savings Bank vy. Ziegler Coal Co., U. S. 
c. C. of App., Seventh Circuit, 165 Fed. 34. 

67. Execution—Wrongful PExecution.—Where 
the writ under which property was seized was 
void on its face, and the property was seized 
at the instance of defendant, it would be liable 
as a trespasser in the same manner as the levy- 
ing officer—Stowers Furniture Co. v. Brake, 











Ala., 48 So. 
68. Executors and Administrators—Incum- 
brances on Land.—A mortgage assumed by 


grantee is not to be paid by his executor in 
favor of the heir or devisee unless grantee 
shall have assumed the debt in such manner 
as to show an intention to charge his personal 
estate——Monoghan v. Collins, N. J., 71 Atl. 617. 

69. Extradition—Porto Rico.—Porto Rico is 
a territory within Rev. St. U. S. Sec. 5278 (U. 
S. Comp. St. 1901, p. 3597). authorizing execu- 
tive authority of any territory to make requi- 
sition for extradition of fugitive criminal.— 
People of State of New York v. Bingham, U. S. 
Ss. c., 29 Sup. Ct. 190. 

70. Federal Courts—Jurisdiction.—In a suit 
to enjoin railroad companies from establishing 
‘a new schedule of rates, the matter in dispute is 
the right of the defendants to enforce such 
proposed rates, and where the value of such 
rieht exceeds $2.000 a federal court has juris- 
@iction.—Northern Pac. Rv. Co. v. Pacific Coast 
Lumber Mfrs.’ Ass’n, U. S. C. C. of App., Ninth 
Circuit, 165 Fed. 1. 

71. Finding Lost Goods—Treasure Trove.— 
Treasure-trove belongs to the finder as against 
all the world except the true owner.—Weeks V. 
Hiackett, Me., 71 Atl. 858. 

72. Fines—Disposition of Proceeds.—Fines 
imposed by a justice of the peace for driving an 
automobile at a prohibited speed held to be- 
long to the county under Pub. St. 1901. c. 256, 
Sec. ? —Rockingham County v. Chase, N. H., 71 
Atl. 634. 

73. Fire Insurance—Oral Contract.—An al- 
leged oral contract of insurance was not en- 
forceable. where the parties only contemplated 
the existence of a contract on delivery of the 
policies in pavment of the premiums.—Cunning- 
ham v. Connecticut Fire Ins. Co., Mass., 86 N. 
E. 787. 

‘ ery—What Constitutes—Where 4 
Gales Eoatneent is so absolutely invalid that 
it cannot defraud or injure, it may not form 
the basis of the charge of forgery, or of trans- 
mitting it to an officer to defrand the United 
States-—Neff v. United States, 1. S. C. C. of 
Ap»., Eighth Circuit, 165 Fed. ng . ‘ 

5. Franchises—Regulation of ates.—Leg- 
imtative regulation of gas rates is invalid where 
rates are plainly unreasorable, so that it is 
equivalent to the taking of property for pub- 
lic use withont just comnensation.—Willcox v. 
Consolidated Gas Co. of New York, U. S. S. C., 
29 Sup. Ct. 192. 

76. Frauds, Statute of—Leases.—Where a 
person took possession of premises under an 
oral agreement not binding under the statute 
of frauds. and was accepted as a tenant, the 
contract arising unon the creation of the ten- 
anecv was not affected by the statute of frauds. 
—Miles v. Janvrin, Mass. 86 N. ~ 5. ; 

. Fraudulert Conveyances—Inadequacy 0 
Consideration —That land was worth $250 more 





than the grantee paid for it was relevant, but 
not conclusive, on an issue of fraud in its con- 
veyance.—Bunker v. Manchester Real Estate & 
Mfg. Co., N. H., 71 Atl. 866. 

78. Gaming—Validity.—A note and mortgage 
executed in settlement of a partnership formed 
to carry on a gambling establishment in viola- 
tion of the laws of the state, without any new 
consideration, are void for illegality of the 
consideration, and will not be enforced by a 
court of equity.—Mackin y. Shannon, U. §S. C. C., 
E. D., Ark., 165 Fed. 98. 

79. Garnishment—Jurisdiction.—Where an 
action for libel against a foreign corporation 
was commenced in Maine by trustee process tn 
violation of the state statute, the giving of a 
bond by the defendant to release the garnishees 
was not a waiver of its right to object to the 
jurisdiction of the court.—Macurda vy. Globe 
Newspaper Co., U. S. C. C., D. Me., 165 Fed. 104. 

80. Guardian and Ward—Accounting.—A 
father, as guardian of his infant son, should 
not be permitted, on a judicial settlement of 
his account, to absorb his son’s entire estate, 
though he had incurred certain expenses for 
his maintenance and education.—In re Putney, 
114 N. Y. Supp. 556. 

81. Habeas Corpus—Grounds of Remedy.— 
Habeas corpus will not lie for the discharge 
of a person under arrest for an offense under 
a federal statute which gives him the right 
to a trial in which he can raise every question 
sought to be raised in the habeas corpus pro- 
ceedings and to a review of the judgment there- 
in by the appellate courts.—Hooper v. Remmet, 
U. S. C. C. of App., Eighth Circuit, 165 Fed. 336. 

82. Husband and Wife—Agreement to Dis- 
continue Divorce Proceedings.—A wife’s agree- 
ment to discontinue a divorce suit was suffi- 
cient consideration for the husband’s agreement 
to convey land to her on breaking an agree- 
ment not to renew adulterous relations.—Dar- 
cey v. Darcey, R. I., 71 Atl. 595. 

83. Innkeepers—Injury to Guest.—Where a 
guest is injured by the fall of a folding bed, 
in the absence of explanation, it shows negli- 
gence on the part of the innkeeper.—Lyttle v. 
Denny, Pa., 71 Atl. 841. 

84. Joint-Stock OCompanies—Dividends.—Un- 
der authority of a joint-stock company’s mana- 
gers to declare dividends out of profits, they 
have no greater right to declare dividends out 
of all the company’s assets than directors of a 
true corporation would have.—Bishop v. Bishop, 
Conn., 71 Atl. 583. 

85. Judgment—Persons Bound. — Persons 
made parties to a cause for the first time after 
a partial reversal and the remanding of the 
cause are not bound by the decree in. so far as 
it . es affirmed.—State v. King, W. Va., 63 S. E. 
468. 


86. Judicial Sales—Validity—A stranger to 
the record held not entitled to attack the va- 
lidity of a judicial sale of property of a for- 
eign corporation on the ground that the court 
was without jurisdiction.—Underfeed Stoker Co. 
of America v. American Ship Windlass Co.. U. 
8. C. C., D. R. 1, 165 Fed. 65. 

87. Landlord and Tenant—Damage to Crops. 
—A landlord, entitled to recover as rent a 
share of the crops, may, on the crops being 
destroyed by trespassing stock, recover to the 
extent of his share.—Atlanta & B. Air Line Ry. 
v. Brown, Ala., 48 So. 73. ' 

88. Distraint of Goods Belonging to Third 
Person.—A stranger whose goods are distrained 
by a landlord may redeem them and sue the 
tenant for reimbursement, or, if the goods are 
sold, for their value.—Swartz v. Gottlieb-Bau- 
ernschmidt-Straus Brewing Co., Md., 71 Atl. 854. 

89. Injury to Premises.—A lessor is not 
entitled to damages to grass from a railroad’s 
failure to maintain a stock gap; his damage 
being limited to that done to the land itself.— 
Seaboard Air Line Ry. Co. v. Brown, Ala., 48 
So. 48. 

90. Licenses—Oil Mills.—The “capital” on 
which the privilege taxes on cotton seed oil 
mills are based under Code 1906, Sec. 3801, is 
the property or assets invested and used in the 
business, rather than the corporate stock.— 
Crenshaw Oil Co. v. Johnson, Miss., 48 So. 5. 
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91. Limitation of Actions—Infancy.—Where 
one who executed a deed during infancy dis- 
affirmed the conveyance within the statutory 
period of ten years after arriving at age, no 
limitation applies to an action by him to set 
aside the deed until claimants under the gran- 
tee take possession.—O’Donohue vy. Smith, 114 
N. Y. Supp. 536. 

92. Lis Pendens—Suit Over County  Bonds.— 
One purchasing negotiable county bonds in good 
faith after suit on the interest coupons, not 
being a party or having notice thereof, held 
not concluded by the judgment invalidating the 
coupons.—County of Presidio v. Noel-Young 
Bond & Stock Co., U. S. S. C., 29 Sup. Ct. 237. 


93. Literary Property—Right to Control Pub- 
lication.—The author of an article who sold and 
delivered the same to a publisher, together with 
the right of copyright, held to have ceased to 
be the owner of the literary property therein, 
and not entitled to maintain an action for 
trespass thereto because of the manner of pub- 
lication.—American Law Book Co. v. Chamber- 
layne, U. S. C. C. of App., Second Circuit, 165 
Fed. 313. 

94. Master and Servant—Delegation of Du- 
ties Imposed by Law.—A railroad company can- 
not escape liability for the neglect of duties 
imposed on it by law in the interest of the 
safety of its servants and the public by dele- 
gation to an independent contractor or other- 
wise.—Walton, Witten & Graham v. Miller's 
Adm’x, Va., 63 S. EB. 458. 


95. Injury to Third Persons.—Though 
lessees of a theater are not liable as original 
joint tort-feasors for wrongful acts of their 
usher in assaulting a patron where they did 
not personally participate in the misconduct, 
they are liable as the usher’s employers.—Ep- 
stein v. Gordon, 114 N. Y. Supp. 438. 

96. Safe Place to Work.—A mine owner 
held liable for an injury to a miner through 
the negligent performance of a work of altera- 
tion in the mine by another employee.—Ken- 
tucky Block Cannel Coal Co. v. Nance, U. S. 
c. C. of App., Sixth Circuit, 165 Fed. 44. 

97. Mechanie’s Liens—Property Affected.— 
Though a mechanic’s lien was subject to a 
prior mortgage on the land, upon the release 
lien was left in full force on such part.—David- 
son v. Stewart, Mass., 86 N. E. 779. 

98. Monopolies—State Regulation. — State 
Legislatures may provide their own methods 
of dealing with monopolies, subject only to the 
qualifications that the procedure do not deny 
fundamental rights, or conflict with the federal 
Constitution.—Waters-Pierce Oil Co. v. State of 
Texas, U. S. S. C., 29 Sup. Ct. 220. 

99. Useful Commodities.—The inhabitants 
of a village have a right to protection from 
injurious restraint of trade without reference 
to the opportunities of obtaining the commodi- 
ties in a neighboing town.—Stewart v. Sterns 
& Culver Lumber Co., Fla., 48 So. 19. 

100. Mortgages—Rights of Purchaser.—Un- 
der a contract of pledge of a mortgage, held, 
that the pledgee could not purchase for him- 
self at a foreclosure sale as against the pledgor 
in case he redeemed.—Union Trust Co. v. Has- 
seltine, Mass., 86 N. E. 777. 

101. Municipal Corporations—Obstructions in 
Water Course.—Where a person connected his 
cellar by drain with a city water course not 
maintained as a sewer and without the city’s 
knowledge, held, that the city was not liable 
to him for a flooding of his cellar caused by an 
obstruction in the water course which forced 
water through his drain.—Levasseur y. City of 
Berlin, N. H., 71 Atl. 628. 

102. Negligence—Joint Tort Feasors.—Where 
the negligence of two parties produces a single 
and indivisible injury, they are in contempla- 
tion of law joint tort-feasors, though acting 
independently.—Walton, Witten & Graham v. 
Miller’s Adm’x, Va., 63 S. E. 458. 

103. Wantonness.—Wantonness is the con- 














‘scious failure of one, charged with a duty to 


exercise due care and diligence, to prevent an 
injury after the discovery of the peril, or un- 
der circumstances, where he ig charged with a 
knowledge of such peril, and -being conscious 





of the inevitable or probable results of such 
failure.—Birmingham Ry. Light & Power Co. 
v. Williams, Ala., 48 So. 93. 

104. Payment—Note of Debtor.—A note given 
to a contractor for work being done under a 
contract, which, on nonpayment by the owner, 
was taken up by the contractor and returned 
to the owner, held not to have been accepted 
as absolute payment.—Davidson v. Stewart, 
Mass., 86 N. E. 779. 

105. Pledges—Dividends.—The dividend on 
corporate stock may be collected by the pledgee 
of the stock.—Union Trust Co. v. Hasseltine, 
Mass., 86 N. E. 777. 

106. Principal and Agent—Acts of Agent.— 
Where an agent had authority to sell an auto- 
mobile and the principal accepted the benefits 
of a sale, the principal was bound by the state- 
ments of the agent which were the inducin 
cause of the sale—Washburn v. Ranier Co., 11 
N. Y. Supp. 424. 

107. Undisclosed Principal.—An undis- 
closed principal can sue for the failure to de- 
liver a telegram to his agent, where the mes- 
sage is sent by one acting as his agent for the 
purpose of sending the telegram.—Western 
Union Telegraph Co. v. Walker, Ala., 48 So. 102. 

108. Public Lands—Entryman Under Timber 
and Stone Act.—An entryman who has applied 
under the timber and stone act, in good faith, .- 
held not prohibited from agreeing to convey 
the land to another and to perfect his entry 
for the purpose of fulfilling his contract.— 
+ a States v. Biggs, U. S. S. C., 29 Sup. Ct. 





109.—Railroads.—An agreement by a rail- 
road company not to establish or maintain a 
station between two given points is void, as 
against public policy; and where it constitutes, 
in whole or in part, the consideration for con- 
tracts to pay a bonus to the company, such con- 
tracts are also void.—Farrington v. Stucky, U. 
Ss. C. C. of App., Eighth Circuit. 165 Fed. 325. 

116. Timber-Culture Entry.—A timber-cul- 
ture entry did not become ineffectual by the 
mere expiration of 13 years from its date, and 
the officers of the local land office had jurisdic- 
tion to approve or reject the final proofs.—Neff 
v. United States. U. S. C. C. of App., Eighth Cir- 
cuit, 165 Fed. 273. . 

111. Railroads—Injury to ‘Person on Track.— 
Railroad company held liable for injuries to 
persons on the track at a place they were ac- 
customed to use, if the trainmen could have 
seen them without difficulty ha? they kept a 
reasonable watch.—Florida Ry. Co. v. Sturkey, 
Fla., 48 So. 34. 

112. Rights at Grade Crossings.—Tracks 
cannot be built over a street, or used thereon, 
for the convenience of factory or yard or sta- 
tion purposes, and thus injuriously affect the 
public traffic over the highway.—City of New- 
ark v. Erie R. Co., N. J., 71 Atl. 620. 

113. Receivers—Costs.—Costs of receivership 
should not be assessed against complainant on 
reversal of the order appointing a _ receiver, 
where the receivership has gone on pendin 
the appeal.—Palmer v. State of Texas, U. S. § 
C., 29 Sup. Ct. 230. 

114. Vacation of Appointment.—Receivers 
are not deprived of the right to compensation 
as a matter of law by vacation of the order ap- 
pointing them for improvident exercise. and 
not for want of jurisdiction to appoint.—People 
v. Oriental Bank, 114 N. Y. Supp. 440. 

115.° Removal of Causes—Diversity of Citi- 
zenship.—Under the rule of the federal courts 
as affecting the right of removal on the ground 
of diversity of citizenship, garnishees are not 
indispensable parties.—Macurda v. Globe News- 
paper Co., U. S. C. C., D. Me., 165 Fed. 104. 

116. Sales—Contract for Coal to be Delivered. 
—A_contract for the sale of coal to be deliv- 
ered “f. 0. b. cars” at the mine, as construed 











. by the parties, held to require the seller to 


furnish the cars.—American Trust & Savings 

Bank y. Ziegler Coal Co., U. S. Cc. @. 

Seventh Circuit, 165 Fed. 34. * ¢ or 
117.—WNonperformance.—A buyer of a ma- 

chine who had the price held entitled to re- 

cover the same by failure of the seller to de- 

liver the machine at the place called for in 
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the contract.—Washburn v. Ranier Co., 114 N. 
Y. Supp. 424. 

118.——Quality of Goods.—The fact that the 
seller of coal did not’ deliver the coal of the 
designated quality held not to defeat his right 
to recover, unless the coal received and kept 
was valueless.—Home Ice Factory v. Howells 
Min. Co., Ala., 48 So. 117. 

119. Validity of Contract.—In the absence 
ef fraud or misrepresentations on the part of 
the buyer, or inability of the seller to read, it 
is no defense to an action for breach of contract 
of sale that the contract contains an item of 
property of which defendant alleges that he 
did not know or inadvertently overlooked at 
the time it was executed.—Rose vy. Lewis, Ala., 
48 So. 105. 

120. Seamen—Right to Wages.—The leaving 
of a ship by seamen in consequence of a dis- 
pute between them and the master as to their 
duty under the articles which they refused to 
perform held desertion which forfeited their 
right to wages.—The William H. Clifford, U. S. 
D. C., E. D., Pa., 165 Fed. 59. 

121. Shipping—Fellow-Servants.—A winch- 
man furnished by a vessel from its crew to 
operate a winch while the vessel was being 
discharged by a stevedore employed by a char- 
terer, and who while engaged in such work 
Was subject to the orders of the stevedore, was 
a fellow servant with the latter’s emplovees en- 
gaged in the work.—The Brookby, U. S. D. C., 
EB. D., Pa., 165 Fed. 93. 

122. States—Power to Enlarge Civil Reme- 
dies.—There is nothing in the Constitution of 
the United States prohibiting a state from 
changing the common law by permitting the 
recovery of damages for injuries sustained, for 
which at common law there could be no re- 
covery.—Ivy v. Western Union Telegraph Co., 
U. Ss. C. C, E. D., Ark., 165 Fed. 371. 

123. Street Railroads—Collisions.—A _trav- 
eler on a street on which street cars are run 
held not justified in relying on the expectation 
that if a car approaches the motorman will ex- 
ercise reasonable care, but is bound to take 
proper measure for his own safety.—Tognazzi 
v. Milford & U. St. Ry. Co., Mass., 86 N. E. 799. 

124. Injuries to Pedestrians.—Whether the 
sounding of the gong of a street car would 
have been sufficient to have attracted the at- 
tention of a pedestrian on the track, so as to 
enable him to turn out of the way of a car 
in time to avoid injury, held for the jury.— 
Randle v. Birmingham Ry., Light & Power Co., 
Ala., 48 So. 114. 

125. Injuries to Persons on Track.—While 
a motorman may, on seeing a person on the 
track, assume that he will get out of the way, 
such assumption may not be indulged beyond 
the time when the person’s danger is seen to be 
imminent.—Birmingham Rv., Light & Power 
Co. v. Williams, Ala., 48 So. 93. 

126. Misconduct Toward Passenger.—$1,750 
held an excessive recovery bv a street car pas- 
senger for the company’s failure to permit him 
to alight at his destination and for indignities 
inflicted by employees.—North Alabama Traction 
Co. v. Daniel, Ala., 48 So. 50. 

127. Negligence.—The fact that a car 
jumped a switch on being replaced after its 
derailment at the switch, injuring a passen- 
ger, is inadmissible as evidence of an admis- 




















sion by the carrier that the passenger had been , 


injured through its negligence.—Carroll v. Bos- 
ton Elevated Ry. Co., Mass., 86 N. E. 793. 

128. Trespassers.—A trespasser on a street 
ear cannot be a passenger, and an assault on 
him by the conductor is not a breach of con- 





tract of carriage.—Rothstein v. Brooklyn 
Heights R. Co., 114 N. Y. Supp. 344. 2 
129. Subrogation—Rights of ~-Surety.—The 


right of a surety for a government contractor 
to be subrogated in case of loss to the contrac- 
tor’s right to the reserve fund held superior to 
any rights of the assignees.—Hardaway v. Na- 
tional] Surety Co., U. S. §. C., 29 Sup. Ct. 202. 

130. Sunday—Contracts.—A contract for the 
letting of premises made on Sunday, being 
fllegal, cannot be ratified so as to be in effect 
from the beginning, but may be subsequently 
adopted by the parties without formality.— 
Miles v. Janvrin, Mass., 86 N. E. 785. 





131. Taxation—Proceedings for Judgment.— 
In a suit by taxing power for judgment for 
delinquent taxes, technical opposition by the 
taxing power to the objections interposed by 
the taxpayer as to the validity of the taxes 
should not receive consideration.—People _ v. 
Kankakee & S. W. R. Co., Ill.. 86 N. E. 742. 


132. Redemption.—Redemption of land for- 
feited to the state goes no further than the 
title remaining in the state and not transferred 
to another by the Constitution, or before sold 
as forfeited.—State v. King, W. Va., 63 S. E. 468. 


133. Trial—Evidentiary Facts.—In an action 
on a forfeited recognizance, a finding of the 
making of a nunc pro tune entry, showing a 
judgment of forfeiture before the action was 
brought, accompanied by the order book en- 
try, was not a finding of evidentiary facts 
only.—Axtell v. State, Ind., 86 N. E. 999. 


134. Trusts—Instrument Creating Trusts.— 
When dealing with equitable considerations, the 
affixing of the term “trustee” to the name of 
the assignee of securities is to be given effect, 
and imports that he does not hold in his own 
personal right, but for the benefit of another.— 
Farrington v. Stucky, U. S. C. C. of App., Eighth 
Circuit, 165 Fed. 325. 

135. Wagrancy—Nature of Offense.—The stat- 
ute against vagrancy does not compel any one 
to earn more than his necessities require.— 
Leonard v. State, Ga., 63 S. E. 530. 

136. Wendor and Purchaser—Marketability of 
Title—A title depending upon a deed exe- 
cuted by an attorney in fact after the date of 
the grantor’s death as shown by recitals in 
papers relating to the appointment of his ad- 
ministrator held not marketable.—Lalor v. 
Tucker, 1]4 N. Y. Supp. 403. 

137. Waters and Water Courses—Dams.—The 
grant of a right to raise a dam not exceeding 
10 feet in height does not require a dam every 
point of whose crest is 10 feet above the point 
of the river bottom vertically beneath it.—Lan- 





easter & J. Electric Light Co. v. Jones, N. EL, 
71 Atl. 871. 
138. Fixing ,Rates.—Depreciation of the 





original part and impairment in value of the 
varts which exist cannot be added to the pres- 
ent value of the surviving parts in determin- 
ing the value of the tangible property of a 
waterworks company when testing reasonable- 
ness of rates fixed by ordinance.—City of Knox- 


ville v. Knoxville Water Co., U. S. S. C., 29 Sup. 
ex. 246. 
139. Wills—Capital and Income.—Stock is- 


sued by a corporation under a declaration of a 
stock dividend is principal, and not income, 
within a testamentary trust giving the income 
of a trust fund invested in stocks to life bene- 
ficiaries.—Bishop v. Bishop, Conn., 71 Atl. 583. 

140. Meaning of Word Heir.—Where a will 
gives vroperty to the testator’s daughters and 
their “bodily heirs, or the living heirs of their 
bodies,” and then provides as to how the prop- 
erty shall go in case any of them should “die 
before having or leaving any heir,” the testa- 
tor in using the word “heir,” meant “child.”— 
English v. McCreary, Ala., 48 So. 113. . 

141. Witnesses—Competency.—The wife of a 
defendant, on trial for violating a city ordi- 
nance, held not a competent witness in his be- 
half, on trial do novo on appeal for violating a 
city ordinance.—Barron vy. City of Anniston, 
Ala., 48 So. 58. 

142. Credibility.—In the introduction of 
evidence affecting generally the credibility of a 
witness, held, the inquiry is limited to her rep- 
ntation for truth and veracity.—Eastman jy. 
Boston Elevated Ry. Co., Mass., 86 N. E. 793. 

143. Refreshing Memory.—In a trial for 
falsely counting and reporting ballots as an 
election officer. it was proper to al'ow regis- 
trars who testified to a recount to refresh their 
recollection by referring to the tally sheets used 
by them.—Commonwealth v. Edgarton, Mass., 
86 N. E. 768. 

144. Work and Labor—Liability of Surety.— 
A surety on a bond of a public contractor held 
not liable on a claim for labor and materials 
furnished by the assignees of the contract.— 
Hardaway v. National Surety Co. U. S. S. C., 
29 Sup. Ct. 202. 














